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Senate, July 16,1979.

The committee on Ways and Means, to whom was committed
the Senate Bill conserving nongame and endangered or threatened
biota (Senate, No. 1814), reports recommending that the same
ought to pass, with an amendment, substituting a new draft with
the same title (Senate, No. 1986).

For the Committee,

SENATE No. 1986

CHESTER G. ATKINS
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In the Year One Thousand Nine Hundred and Seventy-nine.

An Act conserving nongame and endangered or
THREATENED BIOTA.

Be it enacted by the Senate mid House of Representatives in General
Uyurt assembled, and by the authority of the same, as follows:

1 Section 1. Whereas: The General Court finds and declares
2 the intent of this act is to conserve and manage those species
3 of wildlife and wild plants both native to the commonwealth
4 or those likely to be brought into the commonwealth which
5 are not currently afforded management or protection under
6 existing laws, rules and regulations of the commonwealth. It
7 is intended that the act provide both a scientific and public
8 participation process to identify those species of wildlife or
9 wild plants requiring management programs. The General

10 Court intends by the enactment of this regulation to pre-
-11 scribe a developmental procedure to determine necessary
12 management programs required to best enhance the species
13 identified as being non-game endangered, threatened, state
14 rare or state local. Given that the general public and the
15 natural environment of the commonwealth shall benefit from
16 this act, funding is provided which allows for the orderly and
17 effective implementations of the programs provided under
18 this act.

1 Section 2. Section lof chapter 131 of the General Laws,
2 as appearing in section 1 of chapter 802 of the acts of 1967,
3 is hereby amended by inserting before the definition of
4 “angling”, the following definition:

5 “Amphibian”, any of the class of cold-blooded vertebrates
6 intermediate in many characteristics between fishes and
7 reptiles with gilled aquatic larvae and air-breathing adults,

8 except those found exclusively in coastal waters.

1 Section 3. Said section lof said chapter 131 is hereby
2 further amended by inserting after the definition of “Com-
-3 missioner” the following definition:
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4 “Crustacean”, any of a class of mostly aquatic arthropods
5 having a chitinous or calcareous exoskeleton, except those
6 found exclusively in coastal waters.

1 Section 4. Said section one of chapter 131 is hereby fur-
-2 ther amended by inserting after the definition of “division”,
3 the following definition:
4 “Ecosystem”, a system of living organisms and their en-
-5 vironment each influencing the existence of the other and
6 both necessary for the maintenance of life.

1 Section 5. Said section lof chapter 131 is hereby further
2 amended by striking out the definition of “mammals” and in-
-3 serting in place thereof the following two definitions:
4 “Mammals”, all wild or undomesticated animals of a class
5 of higher vertebrates that nourish their young with milk
6 secreted by mammary glands and have the skin usually
7 more or less covered with hair.
8 “Management”, means the collection and application of
9 biological information for the purpose of obtaining desired

10 levels of wildlife and wild plants within an ecosystem and
11 maintaining such levels. The term includes the entire range
12 of activities associated with a modern scientific resource
13 management program including, but not limited to, research,
14 census, law enforcement, habitat acquisition and mainte-
-15 nance, propagation, live trapping and transplantation, educa-
-16 tion, and other activities that may be effective in interesting
17 and encouraging better conservation of wildlife in the com-
-18 monwealth. Also included within the term, when and where
19 appropriate, is the periodic or total protection of a species
20 or population, as well as regulated taking.

1 Section 6. Said section lof said chapter 131 is hereby
2 further amended by inserting after the definition of “marine
3 fisheries” the following definition:
4 “Mollusks”, any of a class of invertebrate animals with a
5 soft unsegmented body usually enclosed in a calcareous shell,
6 except those found exclusively in coastal waters.

1 Section 7. Said section lof said chapter 131 is hereby
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2 further amended by inserting after the definition of raptors”
3 the following two definitions;
4 “Reptiles”, any snake, turtle, or lizard
5 “Secretary”, the secretary of the executive office of en
6 vironmental affairs.

1 Section 8. Section two of chapter 131 of the General Laws
2 is hereby amended by striking out the first sentence and in-
-3 serting in place thereof the following sentence:
4 Monies received by the commonwealth from license fees,
5 permit fees and from any and all sources pertaining to inland
6 fishing, hunting and trapping, from any sale authorized in
7 section six and sums received by the Commonwealth from the
8 federal government as reimbursement, grants in aid or other
9 receipts on account of activities of the division, shall be cred-

-10 ited on the books of the commonwealth to a fund to be known
11 as the Inland Fisheries and Game Fund provided however
12 that sums received for carrying out the programs described in
13 sections 5B to 51 of this chapter shall be credited to the Con-
-14 servation Fund created by section 5J of this chapter.

1 Section 9. Said chapter 131 is hereby further amended
2 by inserting after section 5 the following sections:
3 Section SA. For the purposes of sections 5B to 51, inclu-
-4 sive, unless the context otherwise requires, the following
5 words shall have the following meanings:
6 “Advisory Council”, the non-game threatened and en-
-7 dangered species advisory council established under section
8 5B of this chapter.
9 “Biota”, means flora and fauna.

10 “Board”, the fisheries and wildlife board.
11 “Endangered Species”, any species of wildlife or wild plant
12 which is in danger of extinction through all or a significant

13 portion of its range, including but not limited to species listed
14 as “endangered” under provisions of the federal Endangered
15 Species Act of 1973 which are resident in the Commonwealth
16 as well as species which the division has recommended to the

17 United States Fish and Wildlife Service to be so listed.

18 A species may become endangered due to any of the follow-

19 ing factors:-
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20 1). the destruction, drastic modification, or severe dis-
-21 ruption of its habitat, or 2). its over utilization for scientific,
22 commercial, or sporting purposes, or 3). the effect on it of
23 disease, pollution, or predation, or 4). other natural or man-
-24 caused factors affecting its prospects of survival and repro-
-25 duction or 5). any combination of the foregoing factors.
26 “Nongame species”, any wildlife species not legally classi-
-27 fied as a game species, state rare species, state local species,
28 threatened species, or endangered species.
29 “Resident in the commonwealth”, any species of wildlife
30 which exists in the wild of the commonwealth during any
31 part of its life.
32 “Species”, includes any subspecies of wildlife or wild plant
33 or any other group of wildlife of the same species or smaller
34 taxa in common spatial arrangement that interbreed when
35 mature.
36 “State Rare Species” long-established wild plants or
37 breeding or wintering species of wildlife quantitatively
38 documented to be declining, facing extirpation from the Com-
-39 monwealth, and considered likely to disappear without special
40 action.
41 “State Local Species”; long-established wild plants or
42 breeding or wintering species of wildlife in the Common-
-43 wealth that are restricted to very limited areas.
44 “Take” means to willfully or knowingly harass, harm,
45 pursue, hunt, shoot, wound, kill, trap, capture or collect.
46 “Threatened species”, any species of wildlife or wild plant
47 which is likely to become endangered within the foreseeable
48 future through all or a significant portion of its range, includ-
-49 ing but not limited to species listed as “threatened” under pro-
-50 visions of the Federal Endangered Species Act of 1973 which
51 are resident in the commonwealth, as well as species which
52 the division has recommended to the United States Fish and
53 Wildlife Service to be so listed.
54 “Wildlife”, means any member of any non-domesticated
55 species of the animal kingdom, whether reared in captivity
56 or not, including without exception any mammal, fish, bird,
57 amphibian, reptile, mollusk, crustacean, arthropod or other
58 invertebrate and includes any part, product, egg or offspring
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59 thereof or the dead body or parts thereof.
60 “Wild Plant”, means a member of the wild flora of the
61 commonwealth.
62 Section 58. There shall be within the division a nongame,
63 threatened and endangered species advisory council of seven
64 members. The seven members, who shall be appointed by the
65 secretary, shall serve for three years each, except during the
66 first year when two members shall be appointed to serve for
67 one year, two for two years, and three for three years. Coun-
-68 cil members shall have expertise in the areas of native plants,
69 non-game wildlife and habitat preservation throughout the
70 commonwealth.
71 The chairman of the advisory council shall be elected
72 annually by the advisory council members. The members
73 shall be appointed to provide for the welfare of the species
74 and the restoration of the species to unlisted status, and
75 otherwise bound by the provisions of this chapter. The ad-
-76 visory council shall advise the director on all matters per-
-77 taming to non-game, threatened, endangered, state rare and
78 state local species.
79 The advisory council shall meet at least quarterly and
80 also shall meet at the request of the director, the council
81 chairman, or any four council members. The members of the
82 advisory council shall receive no compensation but shall be
83 reimbursed for expenses necessary to the performance of
84 their duties.
85 Section SC. The director, after consultation with the ad-
-86 visory council, shall conduct investigations on nongame wild-
-87 life and wild plants in order to obtain information relating
88 to population, distribution, habitat requirements, limiting
89 factors, and other biological and ecological parameters deemed
90 necessary to better understand the status of said biota and

91 to determine management measures necessary to conserve
92 said biota within the commonwealth. Pursuant to the find-
-93 ing of said investigations, the director may, with the

94 approval of the board, authorize ongoing investigations

95 into biota he considers in need of special attention or man-

96 agement.
97 The director shall after consultation with the advisory
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98 council and with the approval of the board, promulgate
99 regulations to establish limitations on the taking, possessing,

100 transportation, export, processing, sale or offer for sale, or
101 shipment as may be deemed necessary to conserve nongame
102 wildlife or wild plants determined pursuant to this section
103 to be in need of management.
104 Section SD. On the basis of investigations on nongame
105 wildlife and wild plants provided for in section 5C and other
106 available scientific and commercial data, and after consul-
-107 tation with the advisory council, other agencies of the Corn-
-108 monwealth, other states contiguous to the Commonwealth,
109 appropriate federal agencies and other interested persons
110 and organizations, the director shall by regulation promul-
-111 gate a list of those species of wildlife and wild plants resident
112 in the commonwealth, which are determined to be endangered,
113 threatened, state rare or state local, giving their common and
114 scientific names.
115 The director shall submit to the secretary a summary re-
-116 port, itemizing the species included with the evidence war-
-117 ranting such inclusion. The Director shall periodically re-
-118 view such list of the commonwealth’s endangered, threatened,
119 state rare, and state local species of wildlife and wild plants
120 and may amend the list by such additions and deletions as are
121 deemed appropriate. The Director shall submit to the sec-
-122 retary a summary of all changes with the evidence used in
123 support of the changes.

124 Any individual may petiton the director to list or delist
125 a species of wildlife or wild plant as either endangered,
126 threatened, state rare or state local. In evaluating the peti-
-127 tion, the director after consultation with the advisory coun-
-128 cil shall determine if substantial evidence has been pre-
-129 sented to support the petition. If the director determines
130 that substantial evidence has been presented a species war-
-131 rants special consideration, he shall conduct a status review
132 as described in section 5C and shall after considering all ac-
-133 cumulated information render a decision after consulting
134 with the advisory council.
135 Except as otherwise provided in rules and regulations
136 which the director is hereby authorized to establish, it shall



[JulySENATE —No. 1986.8

be unlawful for any person to take, possess, transport, ex-
port, process, sell or offer for sale, and for any common or
contract carrier knowingly to transport or receive for ship-
ment any species appearing on either the list of biota resi-
dent in the commonwealth determined to be endangered,
threatened, state rare or state local, pursuant to this section,
or the United States’ List of Endangered and Threatened Wild-
life and Plants (Part 17 of Title 50, CFR).

137
138
139
140
141
142
143
144

All regulations promulgated regarding endangered, threat-
ened, state rare or state local species of wildlife or wild
plants listed under this Act shall be designed to insure the
welfare of the species and the removal of such species from
said lists. All such regulations established under the author-
ity of section Five C, Five D and Five F of this chapter shall
be promulgated in accordance with the provisions of chap-
ter 30A.

145
146
147
148
149
150
151
152
153 Section SE. The director, with the approval of the board,

shall establish such programs, including acquisition of land
or aquatic habitat or interests therein, as are deemed neces-
sary for the conservation and management of endangered,
threatened, state rare or state local, biota. In executing pro-
grams authorized by this section, the director, with the ap-
proval of the board may enter into agreements with federal
agencies, and political subdivisions and other agencies of the
commonwealth, for administration and management of any
area established under this section or utilized for the man-
agement of non game, endangered, threatened, state rare or
state local biota.

154
155
156
157
158
159
160
161
162
163
164

The Secretary shall review other programs administered
by the commonwealth, including but not limited to the Mas-
sachusetts Natural Heritage Program, and to the extent prac-
ticable, utilize such programs in furtherance of the purposes
of this section. The secretary and the governor shall also
encourage other state and federal agencies to utilize their au-
thorities in furtherance of the purposes of this section.

165
366
367
168
369
170
371

Section SF. The Director, with the approval of the board,
may permit under such terms and conditions as shall be pre-
scribed by regulation, the taking, possession, transportation,
exportation or shipment of species of biota which appear on

172
173
174
175
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176 the commonwealth’s list of endangered, threatened, state
177 rare or state local species as such list may be amended here-
178 after, for scientific purposes or for propagation in captivity,
179 but only when such activities will clearly benefit the species
180 involved.
181 Section SG. The superior court shall have jurisdiction in
182 equity to restrain violations of sections Five C, Five D or
183 Five F of this chapter or regulations promulgated thereun-
184 der. Any person who violates said sections Five C, Five D
185 or Five F or the regulations thereunder, shall be subject to
186 a civil penalty on one hundred dollars per day of violation.
187 Any person who willfully violates said sections, Five F, Five
188 D, or Five F shall be punished by a fine of not less than one
189 hundred nor more than one thousand dollars per day of viola-
190 tion, or by imprisonment of not more than six months, or by
191 both.
192 The term “person” as used in this section shall include any
193 agency or political subdivision of the commonwealth, public
194 or private corporation or authority, individual, partnership
195 or association, or other entity, including any officer of a pub-
196 lie or private agency or organization.

197 Section SH. None of the provisions of sections Five C,
198 Five D, and Five F or any regulation established thereun-
199 der shall be construed to apply retroactively or to prohibit
200 importation into the commonwealth of wildlife or wild plants
201 which may be lawfully imported into the United States or law-
202 fully taken or removed from another state or to prohibit en-
203 try into the commonwealth or possession, transportation, ex-
204 portation, processing, sale, or offer for sale, or shipment of
205 any biota deemed endangered or threatened in the common-
206 wealth pursuant to section five D and occurring within the
207 Commonwealth, but not in the state from which originally
208 taken if the person engaging therein demonstrates by sub-
-209 stantial evidence that such biota was lawfully taken or re-
-210 moved from such state; provided, that this section shall not
211 be construed to permit the possession, transportation, ex-
-212 portation, processing, sale, or offer for sale or shipment within
213 the commonwealth of any biota on the United States’ List of
214 Endangered and Threatened Wildlife and Plants and accepted
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215 in accordance with subsection (d) of section 4 of the federal
216 “Endangered Species Act of 1973”, except as permitted in the
217 provision to subsection (a) of section 10 of the federal “En-
-218 dangered Species Act of 1973”.
219 Section 51. Any wildlife or wild plant processed, shipped,
220 transported, sold, offered for sale or delivered in violation of
221 sections five C, five D, and five F of any rule or regulation
222 made under the authority thereof, shall be disposed of by the
223 director for the best interests of the species and the com-
-224 monwealth.
225 Section SJ. Monies received for the programs described in
226 sections 5B to 51, inclusive, shall be credited on the books of
227 the Commonwealth to a fund within the division to be known
228 as the Conservation Fund, which fund shall be separate and
229 distinct from the Inland Fisheries and Game Fund created
230 by section two of this chapter.
231 The cost of programs described in sections 5B to 51, in-
-232 elusive, shall be financed by federal and commonwealth gov-
-233 eminent sources, including but not limited to the Federal En-
-234 dangered Species Act of 1973 and related regulations. The
235 federal share may be in the form of grant-in-aid programs,
236 on a reimbursable basis, or by any other funding program al-
-237 lowed by law. Such funding programs have certain eligibility
238 requirements to be met and may be limited by available
239 funds. Funds may be received from public and private sources
240 as gifts, grants or donations to further the purposes of sections
241 5B to 51, and shall be deposited in the Conservation Fund.

1 Section 10. Section 7E of chapter 21 of the General Laws,
2 as appearing in section 1 of chapter 631 of the acts of 1953,
3 is hereby amended by inserting after the first paragraph the

4 following two paragraphs:
5 The board shall meet at least annually with the advisory

6 council to consider the status of nongame and endangered,

7 threatened, state rare or state local species in the common-
-8 wealth. At said meeting the director shall present a report
9 on programs concerning non-game and endangered, thieat-

-10 ened, state rare or state local species the division has been

11 engaged in since the last such meeting and also what plans

12 he has for the following year.
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13 The board shall conduct the meeting in such a way as to
14 allow the public reasonable time to present their views to
15 the board.

1 Section 11. The first paragraph of section 22 of said chap-
-2 ter 131 as most recently amended by section 3 of chapter
3 1071 of the acts of 1973, is hereby further amended by in-
-4 serting after the word “sections”, in line 1, the words: Five
5 D, Five E, Five F, Five G, Five H, Five J.

1 Section 12. The first paragraph of section 23 of said chap-
-2 ter 131 as amended by section 4 of said chapter 1071, is here-
-3 by further amended by inserting after the first sentence the
4 following sentence: Nothing in this section shall be con-
-5 strued to permit a person to engage in the propagation, cul-
-6 tivation, possession, or maintenance of, or the dealing in of
7 fish, birds, Crustacea, mollusks, mammals, reptiles, amphib-
-8 ians, or plants, if otherwise prohibited in section Five D, or
9 Five E.

1 Section 13. Section 23 of chapter 131 of the General Laws
2 is hereby amended by striking the third sentence of the third
3 paragraph and inserting the following sentence:
4 No species which is listed in section 26A or is determined
5 to be endangered, threatened, state rare or state local pur-
-6 suant to section Five D or which is included on the United
7 States’ List of Endangered and Threatened Wildlife and
8 Plants (Part 17 of Title 50, CFR) shall be listed.

1 Section 14. Section 37 of said chapter 131 as appearing
2 in section 1 of chapter 802 of the acts of 1967, is hereby
3 amended by striking out lines 1 to 3, inclusive, and inserting
4 in place thereof the following: -
5 Except as otherwise provided in sections Five C, Five D,
6 or Five F, an owner or tenant, any member of his immediate
7 family, or person permanently employed thereon, may upon
8 such land;




