
SENATE No. 1995
[Senate, July 18, 1979—Substituted by amendment by the Senate (Lewis)

as a new text of House Bill, No. 6452, amended.]

1 Section 1. It is hereby declared that the value of capital
2 punishment as a deterrent for crime is a complex factual issue
3 the resolution of which properly rests with the general court,
4 which has evaluated the results of statistical studies in the
5 terms of the local conditions with a flexibility of approach not
6 available to the courts, and that the general court has so
7 found and defined those crimes and those criminals for which
8 capital punishment is most probably an effective deterrent.
9 It is hereby further declared that the value of capital punish-

-10 ment els retribution, although unappealing to many, is an ex-
-11 pression of society’s moral outrage at the commission of par-
-12 ticularly heinous crimes and that capital punishment for the
13 crime of murder cannot be viewed as invariably dispropor-
-14 tionate to the severity of that crime. It is hereby further de-
-15 dared that in the past nine years the Congress and over
16 thirty-five states have enacted new death penalty statutes by
17 legislative measures adopted by the people’s chosen repre-
-18 sentatives. It is hereby further declared that the ability of
19 the people of the commonwealth to express their preference
20 through their duly elected representatives must not be shut
21 off by the intervention of the judicial department on the
22 basis of a constitutional test intertwined with an assessment
23 of contemporary standards and that the judgment of the gen-
-24 eral court weighs heavily in ascertaining such standards in
25 this commonwealth. It is hereby further declared that in a
26 democratic society, legislatures, and here, in this common-
-27 wealth, the general court is the body constituted to respond to
28 the will of the people. It is hereby further declared that the
29 declarations set forth above include and reflect the declara-
-30 tions already made by the highest court of the land which
31 express that this subject of whether there be or not be capital

32 punishment in any state is peculiarly questions of legislative,
33 not judicial decision, and, in this Commonwealth, that ques-
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tion is one for the general court to decide. It is hereby fur-
ther declared that the following proposed legislation is the
result of long study and review of the work and experience
of other jurisdictions which have satisfied all those norms
demanded by the Supreme Court of the United States to safe-
guard against all of the elements of arbitrariness and ca-
priciousness condemned by said court in former state death
penalty statutes.
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Section 2. Section 2 of Chapter 265 of the General Laws,
as most recently amended by section 12 of chapter 731 of the
Acts of 1956, is hereby further amended by striking out the
first two sentences and inserting in place thereof the follow-
ing sentence: Whoever is guilty of murder in the first de-
gree may suffer the punishment of death pursuant to the
procedures set forth in sections fifty-three to fifty-six, in-
clusive, of chapter two hundred and seventy-nine.
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1 Section 3. Chapter 279 of the General Laws is hereby
amended by adding the following four sections:2

Section 53. In all cases in which the death penalty may be
imposed, upon a return of a verdict of guilty, the trial shall
resume with the conduct of a presentence hearing before the
jury before which the case was tried. During the presentence
hearing the only issue shall be the determination of the pun-
ishment to be imposed. During such hearing the jury shall
hear all additional relevant evidence in extenuation, mitiga-
tion, and aggravation of punishment including the record of
any prior criminal convictions and pleas of guilty or pleas of
nolo contendere of the defendant, or the absence of any prior
conviction and pleas; provided, however, that only such evi-
dence in aggravation as the commonwealth has made known
to the defendant prior to his trial shall be admissible.
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The jury shall also hear arguments by the defendant or his
counsel and by the commonwealth as provided by law re-
garding the punishment to be imposed. The commonwealth
shall present the opening argument and the defendant or his
counsel shall present the closing argument. Upon the con-
clusion of the evidence and arguments, the court shall give the
jury in cases tried by that jury appropriate instructions, and
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23 the jury shall then retire to determine whether any mitigating
24 or aggravating circumstances, as defined in section fifty-four,
25 exist and whether to recommend that the death penalty be
26 imposed. Upon the findings of the jury, the court shall set
27 a sentence within the limits prescribed by law.
28 If the trial court is reversed on appeal because of error
29 only in the presentence hearing, the new trial which may be
30 ordered shall apply only to the issue of punishment.
31 Section SJ, In all cases for which the death penalty may
32 be authorized, the court shall include in its instructions to
33 the jury for its consideration any mitigating circumstances
34 or aggravating circumstances otherwise authorized by law.
35 Unless at least one of the statutory aggravating circum-
-36 stances enumerated in paragraph (a) is found to exist by the
37 jury beyond a reasonable doubt the death penalty shall not
38 be imposed. In addition, the jury is authorized to consider
39 any other appropriate aggravating or mitigating circum-
-40 stances as enumerated in paragraph (b), or otherwise. The
41 jury is not required to find any mitigating circumstance in
42 order to make a recommendation of mercy that is binding on
43 the trial court, but it must find a statutory aggravating cir-
-44 cumstance before recommending a sentence of death.
45 (a) The statutory aggravating circumstances are as fol-
-46 lows;

47 (1) The offense of murder was committed on the victim
48 who was killed while serving in the performance of his
49 duties as a police officer, firefighter, or correctional of-
-50 ficer.
51 (2) The offense of murder was committed by a person who
52 had previously been convicted of the crime of murder
53 in the first degree.
54 (3) The offender committed the offense of murder for him-
-55 self or another, for the purpose of receiving money or
56 any other thing of monetary value.
57 (4) The offender caused or directed another to commit
58 murder as an agent or employee of another person.
59 (5) The offender by his act of murder knowingly created
60 a great risk of death to more than one person in a pub-
61 lie place by means of a weapon or device which would
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normally be hazardous to the lives of more than one
person.
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(6) The offense of murder was committed on the victim
during the course of a hijacking or attempted hijack-
ing of an airplane or school bus.
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(7) The capital felony was committed by a person under
sentence of imprisonment.
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68

(8) The defendant was previously convicted of another cap-
ital felony or of a felony involving the use or threat of
violence to the person.
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(9) The defendant knowingly created a great risk of death
to many persons.
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(10) The capital felony was committed for the purpose of
avoiding or preventing a lawful arrest or effecting an
escape from custody.
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77 (11) The offense of murder was committed by a person in

connection with the commission of rape or an attempt
to commit rape on the victim.
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(12) The offense of murder was committed on the victim in
the course of a kidnapping for ransom of the victim
or attempted kidnapping for ransom of the victim.”.]

80
81
82
83 (b) The statutory mitigating circumstances are as fol-

lows:84
85 (1) The offense of murder was committed by one with no

history ofprior criminal activity.86
87 (2) The offense of murder was committed by one who was

under the influence of extreme mental or emotional
disturbance.

88
89
90 (3) The offense of murder was committed by one who was

a participant in the defendant’s homicidal conduct or91
92 consented to the homicidal act.
93 (4) The offense of murder was committed by one under

duress or under domination of another person.94
95 (5) The age or mental capacity of the defendant at the

time of the crime.96
97 The statutory instructions as determined by the court to be

warranted by the evidence shall be given in charge and in
writing to the jury for its deliberation. The jury, if its unan-
imous verdict be a recommendation of death, shall designate
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101 in writing, signed by the foreman of the jury, the aggravating
102 circumstance or circumstances which it found beyond a rea-
-103 sonable doubt.
104 Section 55. Where, upon a trial by jury, a person is con-
-105 victed of an offense which may be punishable by death, a
106 sentence of death shall not be imposed unless the jury verdict
107 includes a finding of at least one statutory aggravating cir-
-108 cumstance and a recommendation that such sentence be im-
-109 posed. Where a statutory aggravating circumstance is found
110 and a recommendation of death is made, the court shall sen-

-111 tence the defendant to death. Where a sentence of death is
112 not recommended by the jury, the court shall sentence the
113 defendant to imprisonment as provided by law. Unless the
114 jury trying the case makes a finding of at least one statutory
115 aggravating circumstance and recommends the death sen-
-116 tence in its verdict, the court shall not sentence the de-
-117 fendant to death, provided that no such finding of statutory
118 aggravating circumstance shall be necessary in offenses of
119 treason or aircraft hijacking.
120 Section 56. (a) Whenever the death penalty is imposed,
121 and upon the judgment becoming final in the trial court, the
122 sentence shall be reviewed in the supreme judicial court. The
123 clerk of the trial court, within ten days after the imposition
124 of sentence shall transmit the entire record and transcript to
125 the supreme judicial court together with a notice prepared
126 by the clerk and a report prepared by the trial judge. The no-
-127 tice shall set forth the title and docket number of the case,
128 the name of the defendant and the name and address of his
129 attorney, a narrative statement of the judgment, the offense,
130 and the sentence imposed. The report shall be in the form
131 of a standard questionnaire prepared and supplied by the su-
-132 preme judicial court, which shall include (1) data concerning
133 the defendant including his family background, education, and
134 psychiatric information and evaluation, if any; (2) data con-
-135 cerning the trial; (3) data related to the offense including
136 statutory aggravating circumstances, non statutory aggra-
-137 vating circumstances, and all mitigating circumstances; (4)
138 data concerning the representations of the defendant or those
139 of his counsel; (5) general considerations including racial
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consideration, extensive publicity, other circumstances pos-
sibly creating undue influence, and the trial judge’s own com-
ments on the appropriateness of the sentence; and (6) a
chronology of the case. An opportunity to examine and then
submit written comments on said report shall be given to
counsel.
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(b) The supreme judicial court shall consider the punish-
ment as well as any error enumerated by way of appeal.

146
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(c) With regard to the sentence, the supreme judicial court
shall determine (1) whether the sentence of death was im-
posed under the influence of passion, prejudice or any other
arbitrary factor, (2) whether the evidence supports the jury’s
finding of a statutory aggravating or mitigating circumstance
as enumerated in section fifty-four, and (3) whether the sen-
tence of death is excessive or disproportionate to the penalty
imposed in similar cases, considering both the crime and the
defendant.
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157 (d) Both the defendant and the commonwealth shall have

the right to submit briefs within the time provided by the
supreme judicial court, and to present oral arguments to said
court.

158
159
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161 (e) The supreme judicial court shall include in its decision

a reference to similar cases which it took into consideration.
In addition to its authority regarding correction of errors,
the said court shall have authority to (1) affirm the sentence
of death, or (2) set the sentence aside and remand the case
for resentencing by the trial judge based on the record and
argument of counsel. The records of similar cases referred to
by the supreme judicial court in its decision, and the extracts
thereof shall also be provided to the resentencing judge for his
consideration.
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171 (f) The sentence review and appeal shall be consolidated

for consideration. The court shall render its decision on legal
errors enumerated, the factual substantiation of the verdict
and the validity of the sentence.

172
173
174

1 Section 4. The supreme judicial court shall accumulate the
records of all first degree murder cases in which sentence was
imposed after January first, nineteen hundred and eighty or

9
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4 such earlier date as the court may deem appropriate. The
5 executive secretary to the supreme judicial court shall pro-
-6 vide to said court extracts from said cases, including but not
7 limited to a synopsis or brief of the facts in the record con-
-8 ceming the crime and the defendant. Said extracts shall be
9 used by the supreme judicial court for its own purposes and

10 for those set forth in paragraph (e) of section fifty-six of
11 chapter two hundred and seventy-nine of the General Laws.




