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SENATE No. 168
By Mr. Webber, a petition (accompanied by bill, Senate, No. 168) of

Peter C. Webber for legislation to amend the laws relative to product
liability claims and responsibilities. Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-one.

An Act amending the laws relative to product liability

CLAIMS AND RESPONSIBILITIES.

Be it enactedby theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter two hundred and thirty-one of the General
2 Laws is hereby amended by inserting after Section 85P the
3 following sections:
4 Section 85Q. For purposes of sections 85R, the following
5 words and phrases shall have the following meanings;
6 Section 85Q. Definitions
7 (A) Product Seller. “Product seller” means any person or
8 entity that is engaged in the business of selling products, whether
9 the sale is for resale, or for use or consumption. The term includes

10 a manufacturer, wholesaler, distributor, or retailer of the relevant
11 product. The term also includes a party who is in the business of
12 leasing or bailing such products.
13 The term “product seller” does not include:
14 (I) A seller of real property, unless that person is engaged in
15 the mass production and sale of standardized dwellings or is
16 otherwise a product seller.
17 (2) A provider of professional services who utilizes or sells
18 products within the legally authorized scope of its professional
19 practice. A non-professional provider of services is not included
20 unless the sale or use of a product is the principal part of the
21 transaction, and the essence of the relationship between the seller
22 and purchaser is not the furnishing ofjudgment, skill, or services;
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23 (3) A commercial seller of used products who resells a product
24 after use by a consumer or other product user, provided the used
25 product is in essentially the same condition as when it was
26 acquired for resale; and
27 (4) A finance lessor who is not otherwise a product seller, A
28 “finance lessor” is one who acts in a financial capacity, who is not
29 a manufacturer, wholesaler, distributor, or retailer, and who
30 leases a product without having a reasonable opportunity to
31 inspect and discover defects in the product, under a lease
32 arrangement in which the selection, possession, maintenance, and
33 operation of the product are controlled by a person other than the
34 lessor.
35 (B) Manufacturer. “Manufacturer” includes a product seller
36 who designs, produces, makes, fabricates, constructs, or
37 remanufactures the relevant product or component part of a
38 product before its sale to a user or consumer. It includes a product
39 seller or entity not otherwise a manufacturer that holds itself out
40 as a manufacturer.
41 A product seller acting primarily as a wholesaler, distributor,
42 or retailer of a product may be a “manufacturer” but only to the
43 extent that it designs, produces, makes, fabricates, constructs, or
44 remanufactures the product before its sale.
45 (C) Product. “Product” means any object possessing intrinsic
46 value, capable of delivery either as an assembled whole or as a
47 component part or parts, and produced for introduction into
48 trade or commerce. Human tissue and organs, including human
49 blood and its components, are excluded from this term.
50 The “relevant product” under this Act is that product, or its
51 component part or parts, which gave rise to the product liability
52 claim.
53 (D) Product Liability Claim. “Product liability claim” in-
-54 eludes any claim or action brought for harm caused by the
55 manufacture, production, making, construction, fabrication,
56 design, formula, preparation, assembly, installation, testing,
57 warnings, instructions, marketing, packaging, storage, ormage, or
58 labeling of the relevant product. It includes, but is not limited to,

59 any action previously based on: strict liability in tort; negligence
60 breach of express or implied warranty; breach of. or failure to
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61 discharge a duty to warn or instruct, whether negligent or
62 innocent; misrepresentation, concealment, or nondisclosure.
63 whether negligent or innocent; or under any other substantive
64 legal theory.
65 (E) Claimant. “Claimant” means a person orentity asserting a
66 product liability claim, including a wrongful death action, and, if
67 the claim is asserted through or on behalf of an estate, the term
68 includes claimant’s decedent. “Claimant” includes any person or
69 entity that suffers harm.
70 (F) Harm. “Harm” includes: (1) damage to property; (2)
71 personal physical injuries, illness and death; (3) mental anguish or
72 emotional harm attendant to such personal physical injuries,
73 illness or death; and (4) mental anguish or emotional harm caused
74 by the claimant’s being placed in direct personal physical danger
75 and manifested by a substantial objective symptom. The term
76 “harm” does not include direct or economic loss.
77 (G) Preponderance ofthe Evidence. “A preponderance of the
78 evidence” is that measure or degree of proof which, by the weight,
79 credit, and value of the aggregate evidence on either side,
80 establishes that is is more probable than not that a fact occurred
81 or did not occur.
82 (H) Express Warranty. “Express warranty” means any
83 positive statement, affirmation of fact, promise, description,
84 sample, or model relating to the product.
85 Section 85R. Basic Standards of Responsibility for Product
86 Sellers Other Than Manufacturers
87 (A) A product seller, other than a manufacturer, is subject to
88 liability to a claimant who proves by a preponderance of the
89 evidence that claimant’s harm was proximately caused by such
90 product seller’s failure to use reasonable care with respect to the
91 product.
92 Before submitting the case to the trier of fact, the court shall
93 determine that the claimant has introduced sufficient evidence to
94 allow a reasonable person to find by a preponderance of the
95 evidence that such product seller has failed to exercise reasonable
96 care and that this failure was a proximate cause of the claimant’s
97 harm.
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98 In determining whether a product seller, other than a
manufacturer, is subject to liability under Subsection (A), the
trier of fact shall consider the effect of such product seller’s own
conduct with respect to the design, construction, inspection, or
condition of the product, and any failure of such product seller to
transmit adequate warnings or instructions about the dangers
and proper use of the product.
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Unless Subsection (B) or (C) is applicable, product sellers shall
not be subject to liability in circumstances in which they did not
have a reasonable opportunity to inspect the product in a manner
which would or should, in the exercise of reasonable care, reveal
the existence of the defective condition.
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(B) A product seller, other than a manufacturer, who makes an
express warranty about a material fact or facts concerning a
product is subject to liability.
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(C) A product seller, other than a manufacturer, is also subject
to the liability of a manufacturer if:
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(1) The manufacturer is not subject to service of process under
the laws of the claimant’s domicile; or
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(2) The manufacturer has been judicially declared insolvent in
that the manufacturer is unable to pay its debts as they become
due in the ordinary course of business; or
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(3) The court determines that it is highly probable that the
claimant would be unable to enforce a judgment against the
product manufacturer.
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(D) Except as provided in Subsections (A), (B), and (C), a
product seller, other than a manufacturer, shall not otherwise be
subject to liability under this Act.

123
124
125

Section 85S. Effective Date126
This Act shall be effective with regard to all product liability

claims filed on or after January Ist, 1981.
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