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SENATE No. 1001
By Mr. Lewis, a petition (accompanied by bill, Senate, No. 1001) of

Arthur Joseph Lewis, Jr., for legislation relative to title to tidelands
lying within the city of Boston and bordering on or near the waters of
the Commonwealth. Natural Resources and Agriculture.

Whereas, the deferred operation of this act would tend to defeat
its purpose which is to provide certainty immediately as to titles
to certain lands lying within the city of Boston, and bordering on
or near the waters of the commonwealth, which bear clouds by
implication of conditions applicable thereto not expressly set forth
in any license, act, or other instrument, or otherwise; which clouds
seriously affect the value of such existing land and structures and
cause serious impediments to the marketing and financing of im-
provements to such lands; therefore, it is hereby declared to be an
emergency law, necessary for the immediate preservation of the
public welfare and convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

Section 1. Chapter 184 of the General Laws is hereby
amended by inserting after section 23 the following section:

Section 23A. No condition, restriction or limitation on use
4 shall be deemed to be created, or to have been created, by, or
5 shall be implied from, any grant, license, deed special or gen-
-6 eral act or any other instrument by the commonwealth or
7 any political subdivision, independent agency or body politic
8 and corporate thereof or any predecessor of any of them pur-
-9 porting to create rights in waters of the commonwealth 10-10

10 cated within the city of Boston situated below the primitive
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mean high water mark or in land thereunder, whether or not
such land is public or privately owned, unless such condition,
restriction or limitation of use is or was expressly set forth
in the dispositive provisions of such instrument.
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Section 2. The General Laws are hereby amended by insert-
ing after chapter 91 the following chapter:
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Section 1. The General Court hereby finds, determines, and
declares that:
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(1) It is crucial to the social and economic development of
the commonwealth that the limited supply of real estate lo-
cated within the city of Boston, be readily available to meet
changing social and economic needs of the said city and, in
order to effectuate such availability, that real estate titles be
freely transferable, marketable and mortgageable.
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(2) the conveyancing, granting, licensing or otherwise trans-
ferring such real estate into private or public ownership, where-
by the commonwealth or the colony retained title or other
vestigial rights, by other than express language, would render
such real estate unmarketable and incapable of development;
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(3) it has been the policy of the commonwealth that first
mortgages on real estate with fee simple titles subject to no
unreasonable conditions or exceptions should constitute the
principal investment by citizens using savings entrusted to
thrift and like institutions;
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22 (4) the changing nature and volume of maritime commerce

has rendered large areas of present and former littoral prop-
erties lying within the said city of Boston unfit and unneces-
sary for purposes directly connected with such commerce and
that many of these areas have become blighted and of little
or no functional use; and
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(5) such under-utilized, unused, or blighted waterfrontareas
may best be used for navigation, fishing, fowling, industrial,
residential, commercial, conservation, recreation and other
enterprises whether or not connected with maritime commerce
without harm to public navigation of the remaining waters of
the commonwealth or to the port of Boston or Boston Harbor,
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CHAPTER 91A
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34 and that the increased facilities thereby made available to
35 such enterprises within the said city of Boston by the release
36 of such real estate from any title impediment restricting the
37 use of such real estate to maritime commerce or any similarly
38 limited purpose, will compensate the commonwealth for any
39 detriment to the harbor;

40 (6) clouds on title arising from any such rule, theory, judi-
-41 dal opinion or suggestion recognizing or appearing to recog-
-42 nize vestigial interests of the commonwealth in some, or all,
43 of said present or former littoral properties would prevent all
44 of such property from development in the manner which has
45 recently aided in the economic revival of said city of Boston
46 and would stultify necessary growth and further reduce the
47 tax base of the said city of Boston;
48 (7) the public welfare would be best served by creating
49 certainty in titles to present and former littoral properties and
50 eliminate any unexpressed, implied, imputed, or implicit rights
51 or conditions retained by the commonwealth or its subdivi-
-52 sions, independent agencies or bodies politic and corporate;
53 (8) this act will expedite development: (i) by eliminating
54 the need for the public to examine certain documents not re-
-55 corded in the registry of deeds as to vestigial rights of the
56 commonwealth; (ii) by eliminating the need for the general
57 court to consider a succession of special acts dealing with
58 individual properties; and (iii) by delegating authority and
59 providing an administrative procedure for eliminating such
60 vestigial rights;
61 (9) the elimination of any such vestigial rights of the com-
-62 monwealth or any of its political subdivisions, independent
63 agencies or bodies politic and corporate to such lands would
64 best serve the present and future interest of the common-
-65 wealth;
66 (10) any contrary prior legislative declaration of public
67 purpose is no longer deemed to best serve the interests of the
68 commonwealth.
69 Section 2. Without derogating from, and in addition to, any
70 other rights, however and whenever heretofore or hereafter
71 obtained, of the record owners of tidelands lying landward of
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72 a certain line, hereinafter referred to as the 1980 Line, all
73 tidelands lying within the city of Boston and landward of the
74 said 1980 Line which have been or are hereafter filled in in
75 accordance with the express language of any applicable grants,
76 licenses, deeds, special or general acts, or any other instru-
77 ments of the commonwealth or any political subdivision, inde-
78 pendent agency or body politic and corporate thereof or any
79 predecessor of any of them, are hereby declared to be for the
80 proper public purpose of promoting the commercial, industrial,
81 residential, conservation and recreational development of the
82 city of Boston, and any vestigial interest of the commonwealth
83 in the title to all such tidelands are hereby eliminated.
84 Section 3. For purposes of this chapter, the following words
85 shall have the following meanings:
86 “1980 Line”, the line within the city of Boston, shown on
87 plan entitled “City of Boston 1980 Line”, and dated January,
88 1979, which plan is incorporated herein by reference. The
89 official copy of this plan shall be made available for public
90 inspection at the office of the state secretary. A duplicate
91 official plan shall be recorded by said state secretary with the
92 Suffolk county registry of deeds, and the register of said reg-
93 istry is hereby directed to accept said plan for recording with-
94 out regard for its compliance with the rules otherwise estab-
95 lished for recorded plans and without charge for recording.
96 “Tidelands”, those areas between the primitive mean high
97 tide and the primitive extreme low tide or areas which were
98 submerged lands covered by the waters of the ocean, seaward
99 of the primitive extreme low tide. Within the city of Boston,

100 and to the extent thereon designated, the lines of primitive
101 mean high tide and primitive extreme low tide are hereby
102 declared to be located as shown on a plan of George R. Bald-
103 win, Surveyor, dated March 18, 1946, commissioned by the
104 Supreme Judicial Court of the commonwealth in the case of
105 Wheeler v. Stone, - 1 Cush 313,323 (1848), known as the
106 Baldwin Plan, a copy of which plan is filed with the state
107 secretary. A duplicate copy of the said Baldwin Plan shall be
108 recorded with the Suffolk county registry of deeds by said
109 state secretary, and the said register is hereby directed to
110 accept said plan for recording without compliance with the
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111 rules established for recorded plans and without charge for
112 recording.
113 “Public purpose”, any commercial, industrial, business, resi-
-114 dential conservation or other purpose for which any real estate
115 has been, could now be, or may in the future be lawfully used
116 pursuant to regulations or laws from timeto time applicable in
117 the city of Boston.
118 “Vestigial rights”, rights which have been or are hereafter
119 created by or may be implied from, any grant, charter, license,
120 deed, special or general act, or other instrument, by the corn-
-121 monwealth or any political subdivision, independent agency
122 or body politic and corporate thereof or any predecessor of
123 any of them purporting to create rights in waters or tidelands
124 of the commonwealth situated seaward of the 1980 Line and
125 below the primitive mean high water mark which vestigial
126 rights have not been expressly set forth as a condition, re-
-127 striction, or limitation on use in the dispositive provisions of
128 such instrument; or any other continuing right of the corn-
-129 monwealth to title to any such tidelands, however derived.
130 Section 4- Upon application of any record owner of an inter-
-131 est in tidelands within the city of Boston lying seaward of
132 the 1980 Line, any vestigial rights of the commonwealth in
133 such tidelands shall be released and extinguished by the secre-
-134 tary of the executive office of environmental affairs, or his
135 designee, if, after a public hearing upon not less than seven
136 days’ notice, given in a nev/spaper of statewide circulation
137 and to all other interested parties, including the mayor and
138 city council of the city of Boston, the Boston Redevelopment
139 Authority, the commonwealth and any other parties request-
-140 ing such notice, the secretary shall find that (a) the uses to
141 which such tidelands are being put or are proposed to be put
142 serve or will serve a proper public purpose; and (b) such uses
143 may continue or come into being without detriment to the
144 public navigation of the remaining waters of the common-
-145 wealth or to the port of Boston or Boston harbor.
146 Section 5. The secretary may condition the release and ex-
-147 tinguishment of any such vestigial rights of the commonwealth
148 in tidelands lying seaward of the 1980 Line and within the
149 city of Boston upon any reasonable conditions; including but
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not limited to the public access to the water and payment to
the commonwealth of reasonable compensation; whether or
not the rights of the record owners of the interests in such
tidelands, or the rights of the persons through whom such
owners claim their interests, were acquired for compensation,
reasonable under the circumstances, at the time such rights
were acquired from the commonwealth or any political sub-
division, independent agency or body politic and corporate
thereof or any predecessor of any of them. Reasonable com-
pensation for the purposes of the preceding sentence shall be
determined in each case by the secretary and shall be subject
to review in any appellate proceedings under chapter thirty A,
but such reasonable compensation shall be determined with
due regard to the location and nature of the real estate in
question, the length of time which has expired since the grant
of such rights, and all other relevant factors and with a view
to creating uniformity and predictability.
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Section 6. The provisions of chapter thirty A with respect
to adjudicatory proceedings shall apply to any proceedings
initiated under section five of this chapter by any record
owner of any interest in tidelands. In any such proceedings,
the interest of the commonwealth, which shall be a party
thereto, shall be represented by the attorney general.
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173 Section 7. Proceeding under this chapter shall not in any
way be construed as, or constitute an admission that the in-
terest of any owner in any tidelands consists of less than a
fee simple, absolute, or any claimed lesser interest, and shall
not preclude any such owner from asserting at any subsequent
time, in any forum and for any purpose, that such owner’s
interest in any such tidelands consists of a fee simple absolute,
or any claimed lesser interest, regardless of the result of any
such proceedings.
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182 Section 8. The provisions of this chapter shall not supersede

the provisions of chapter ninety-one, sections twenty-six to
thirty, inclusive, of chapter one hundred and eighty-four, sec-
tion thirty-one A of chapter two hundred and sixty, or of any
other general or special law heretofore or hereafter enacted
with respect to the acquisition or enforcement of rights in
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188 tidelands which does not conflict with the terms of this
189 chapter.

1 Section 3. The provisions of this act are severable, and if
2 any section or part of any section of this act shall be adjudged
3 invalid or held unconstitutional by any court of competent
4 jurisdiction, such judgment or decision shall not affect or im-
-5 pair any other section or any part of any other section unless
6 inseparable from the section or part adjudged invalid, but shall
7 be confined in its operations to that section or part directly
8 involved in the controversy on which such judgment shall
9 have been rendered.

1 Section 4. This act shall be retroactive as well as prospective
2 in its application, and shall apply to all grants, licenses, and
3 other instruments by the commonwealth, its political subdivi-
-4 sions, independent agencies and bodies politic and corporate
5 and by any of their predecessors, whether effected or created
6 before or after its effective date.




