
By Mr. Sisitsky, a petition (accompanied by bill, Senate, No. 2005) ox
Alan D. Sisitsky, Salvatore F. DiMasi and other members of the General
Court for legislation to provide for the free flow of information by pro-
tecting reporters from disclosing certain sources. The Judiciary.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Definitions. The following definitions shall apply
2 as used in this chapter:

3 a) “Information or material” means knowledge obtained
4 from investigation, including, but not limited to, written, oral
5 or photographic material, electrical impulses, documents,
6 statistical data and sound recordings.
7 b) “Medium of Communication” means a method of trans-
-8 mitting news to the public and includes, but is not limited to,
9 newspapers, magazines, periodicals, books, pamphlets, news

10 services, wire services, news or feature syndicates, broadcast
11 stations or networks or cable television systems.
12 c) “News” means written, oral or pictorial information or
13 communication concerning local, national or worldwide events
14 or other matters of public concern, of public interest or affect-
-15 ing the public welfare.
16 d) “Processing” means compiling, storing, transferring,
17 handling, or editing of information.
18 e) “Published” means disseminated to the public through a
19 medium of communication.
20 f) “Reporter” means an individual, partnership, corpora-
-21 tion, association or other legal entity existing under the laws
22 of the Uinted States, a state of the United States, the District
23 of Columbia, the Commonwealth of Puerto Rico or a foreign
24 country, reasonably believed to have a purpose to engage in
25 procuring, gathering, writing, editing, or publishing news.
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26 g) “Source” means a person from whom a reporter obtains
27 information by means of oral or written communications or
28 transfers of physical objects. It does not include a person from
29 whom the reporter obtained information by means of personal
30 observation, unaccompanied by any other form of communica-
-31 tion.
32 h) “Proceeding” means a proceeding or investigation before
33 all governmental bodies including, but not limited to a judicial,
34 legislative, executive or administrative body or subpoena-
-35 issuing body.
36 i) “Unpublished” means not disseminated to the public
37 through a medium of communication, whether or not the re-
38 porter disseminated related information to the public, includ-
-39 ing but not limited to, all notes, out-takes, photograph, film,
40 tape or other information of whatever sort not disseminated
41 to the public through a medium of communication.

1 Section 2. Reporter’s Privilege. Except as provided in sec-
-2 tions four and five, a proceeding may not require a reporter
3 to disclose or describe:
4 a) the source of published or unpublished information or
5 material obtained by a reporter in preparing, gathering,
6 writing, editing, processing or disseminating to the public any
7 information or material for a medium of communication;
8 b) any unpublished information or material obtained by a r
9 reporter in preparing, gathering, writing, editing, processing

"

10 or disseminating of information tends to reveal the identity
11 of the source of information or material or the means through
12 which the reporter obtained the information or material; or
13 c) published or unpublished information or material ob-
-14 tained by a reporter in gathering, receiving or processing in-
15 formation or material for a medium of communication, under
16 an express or implied promise of confidentiality.

1 Section 3. Waiver. Publication or disclosure, in any pro-
-2 ceeding or to the public, of any information or material or of

3 the source of information does not constitute waiver of the
1 privilege conferred in section two concerning any information
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5 or material or source of information not published or dis-
-6 closed.

1 Section 4. Divestiture of Privilege. In a proceeding, when
2 a reporter claims the privilege conferred in section two, the
3 person seeking the information or material or the name of the
4 source of the information or material may apply to the judge
5 for an order divesting the privilege conferred in section two,
6 by use of the following procedure:
7 a) The person claiming the privilege conferred in section
8 two shall make a showing that such person is a reporter ac-
-9 cording to the definition in section one. The moving party

10 may rebut this showing, and offer evidence as to waive of
11 privilege.
12 b) If the judge finds that the person claiming the privilege
13 conferred by section two falls within the definition of reporter
14 in section one, the burden shifts to the moving party to make
15 a threshold showing that:
16 1. there is probable cause that the information or material
17 sought or the identity of the source of the information
18 or material sought is relevant, material and necessary
19 to the proceeding; and
20 2. demonstrates that all means of obtaining the informa-
-21 tion or material or the identity of the source of the in-
-22 formation or material have been exhausted, or do not
23 exist; and
24 3. demonstrates a compelling need to obtain the informa-
-25 tion or material or the identity of the source of infor-
-26 mation or material to prevent injustice.
27 c) the moving party shall state what other information or
28 material or the identity of the source of the information or
29 material is expected to show, with sufficient specificity to
30 allow the judge to make an independent judgment as to the
31 need for the information or material or the identity of the
32 source of the information or material sought. The reporter
33 may rebut this showing:
34 d) If the judge rules that the moving party has not met the
35 threshold showing, taken as a whole, then the privilege in
36 section two shall apply.
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37 e) If the judge rules that the moving party has met the
38 threshold showing, taken as a whole, then the privilege in
39 section two shall not apply. The reporter shall turn over the
40 information or material or the identity of the source of the
41 information or material sought to the judge for an in camera
42 inspection.
43 f) After in camera inspection, the judge shall order the re-
-44 lease of any information or material or the identity of the
45 source of the information or material found relevant, material
46 and necessary to the proceeding.
47 g) The judge shall make findings of fact and conclusions of
48 law at each stage of the proceedings in this section.
49 h) Either party may petition the Supreme Judicial Court
50 for immediate interlocutory review of the findings of fact and
51 conclusions of law of the judge’s decision regarding an in
52 camera inspection.
53 i) Either party may petition the Supreme Judicial Court for
54 immediate interlocutory review of the findings of fact and
55 conclusions of law of the judge’s decision regarding release of
56 the information or material or of the identity of the source of
57 the information or material sought. The judge’s ruling shall
58 be stayed pending appeal.

1 Section 5. Exceptions. The privilege conferred in section
2 two shall not apply in criminal matters where:
3 a) there is probable cause to believe that disclosure of such
4 information or material or the source of such information or
5 material is necessary to prevent death or serious bodily injury
6 to a human being; or
7 b) where there is probable cause to believe that the person
8 possessing such information or material has committed or is
9 committing the criminal offense to which the information or

10 material or the identity of the source of the information or
11 material provided, however, that this provision shall not be
12 used to require divestiture of the privilege conferred in section
13 two if the offense to which the information or material or
14 the identity of the source of the information or material re-
-15 lated consists of the receipt, possession, communication or
16 withholding of such information or material.


