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By Mr. Foley, a petition (accompanied by bill, Senate, No. 848) of Daniel
J. Foley for legislation to regulate the liability and financial responsibility
requirements applicable to the generation, transportation, storage, treat-
ment, and disposal of hazardous waste. Natural Resources and Agricul-
ture.
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In the Year One Thousand Nine Hundred and Eighty-two.

An Act regulating the liability and financial responsibility

REQUIREMENTS APPLICABLE TO THE GENERATION, TRANSPORTATION,
STORAGE, TREATMENT, AND DISPOSAL OF HAZARDOUS WASTE.

Whereas, the application of this act is necessary to ensure as-
signment of responsibility and financial guaranty for safe handling
of hazardous waste, and to safeguard the quality of life in the Com-
monwealth, and because this act is necessary to the proper im-
plementation of the Massachusetts Hazardous Waste Management
Act of 1979, it is hereby declared to be an emergency law, neces-
sary for the immediate preservation of the public safety and con-
venience.

Be it enacted by theSenate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 The General Laws are hereby amended by inserting after
2 Chapter 21C the following chapter:

4 Massachusetts Hazardous Waste Liability Act.
5 Section 1. This chapter shall be known and may be cited as.
6 the “Hazardous Waste Liability Act”, and shall be considered

ii, 7 part of proper hazardous waste management.
8 The purpose of this chapter shall be:
9 (a) To delineate the nature and extent of the liabilities that

10 might be incurred by operators of hazardous waste fa-
ll cilities in the Commonwealth;
12 (b) To assure that adequate resources will be available to
13 meet the costs of mishaps involving hazardous wastes;
14 (c) To minimize the adverse consequences and dislocations
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15 of hazardous waste mishaps by making funds available
16 for rapid expenditures to control the effects of the mis-
-17 haps and to provide compensation to victims of the mis-
-18 haps;
19 (d) To assure that adequate resources will be available to
20 meet the costs of closure and of post closure mainte-
-21 nance and safety procedures when hazardous waste fa-
-22 cilities reach the end of their operational lives;
23 (e) To assure to as great a degree as possible that the fi-
-24 nancial resources necessary to meet the objectives of
25 this act will be provided by the operator of the haz-
-26 ardous waste facility in question.
27 Section 2. Unless the context clearly indicates otherwise,
28 when used in this chapter, the following words and phrases
29 shall have the following meanings;
30 “Collect”, to gather at a place or places away from the prem-
-31 ises of an operator.
32 “Closure”, a facility is closed when it has ceased operation
33 and has complied with the rules and regulations promulgated
34 by the Commissioner that stipulate the procedures necessary
35 for safe and proper retirement of the facility.
36 “Commissioner”, the Comissioner of the Department.
37 “Department”, the department of environmental quality
38 engineering.
39 “Disposal”, the discharge, deposit, injection, dumping,
40 spilling, leaking, or placing of any hazardous waste into or
41 on any land or water so that such hazardous waste or any
42 constituent thereof may enter the environment or be emitted
43 into the air or discharge into any waters, including ground
44 waters.
45 “Facility”, a site or works, including a transfer station, for
46 the storage, treatment, dewatering, refining, incinerating rec-
-47 lamation, stabilization, solidification, disposal or other pro-
-48 cesses where hazardous waste can be stored, treated or dis-
-49 posed of; however, not including a municipal or industrial
50 waste water treatment facility ifpermitted under section forty-
-51 three of chapter twenty-one.
52 “Generator”, a person who produces hazardous waste.
53 “Hazardous waste”, a waste, or combination of wastes, which
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i)

because of quantity, concentration or physical, chemical or
infectious characteristics may cause, or significantly contribute
to an increase in mortality or an increase in serious irrever-
sible, or incapacitating reversible, illness or pose a substantial
present or potential hazard to human health or the environ-
ment when improperly disposed of, or improperly treated,
stored, transported, used or disposed of, or otherwise managed,
however not to include solid or dissolved material in domestic
sewage, or solid or dissolved materials in irrigation return
flows or industrial discharges which are point sources subject
to permits under section 402 of the Federal Water Pollution
Control Act of 1967, or source, special nuclear or by-products
material as defined by the Atomic Energy Acts of 1954.

54
55
56
57
58
59
60
61
62
63
64
65
66

“Hazardous Waste Licensee”, a person licensed under chap-
ter 21 of the General Laws to undertake the generation, col-
lection, transportation, storage, treatment, use or disposal of
hazardous wastes.

67
68
69
70
71 “Hazardous Waste Management”, the systematic control of

the collection, source separation, storage, transportation,
processing, treatment, recovery and disposal of hazardous
wastes.

72
73
74
75 “Manifest”, the department-approved form identifying the

quantity, composition, and the origin, routing and destination
of hazardous waste from the point of generation to the point
of disposal, treatment or storage.

76
77
78
79 “Operational Financial Responsibility Requirement”, shall

mean that amount of financial responsibility necessary to guar-
antee that sufficient funds will be available to meet all of the
applicant’s potential liability, of the nature and extent described
in this act, that might be incurred during the course of oper-
ation of the applicant’s Hazardous Waste Facility.

80
81
82
83
84
85 “Operator”, any person who owns or operates a hazardous

waste facility.86
87 “Person”, any agency or political subdivision of the federal

government or the commonwealth or any state, public or pri-
vate corporation or authority, individual trust, firm, jointstock
company, partnership, association or other entity, and any of-
ficer, employee or agent of said person, and any group of said
persons.

88
89
90
91
92
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“Postclosure”, a period after closure of a hazardous waste
facility.

93
94

“Postclosure Financial Responsibility Requirements”, shall
mean that amount of financial responsibility necessary to
guarantee that sufficient funds will be available to meet all of
the Applicant’s potential liability in the event of personal,
property or environmental damages attributable to the Ap-

95
96
97
98
99

plicant’s facility after it has reached Postclosure status.
“Postclosure Liability Insurance Policy”, shall mean any fi-

100
101

nancial device whereby an applicant is enabled to pay a single
premium to possess irrevocable liability insurance coverage,
for at least the twenty year period commencing with the date
on which the Applicant’s Facility achieves Postclosure status,
which coverage shall be applicable to all of the circumstances
ofpotential liability described in this act.

102
103
104
105
106
107

“RCRA”, the federal Resource Conservation and Recovery
Act of 1976,Public Law 94-580.

108
109

“Storage”, the actual or intended containment of hazardous
waste on a temporary basis or for a period not exceeding nine
months, in a manner not to constitute disposal.

110
11l
112

“Transfer stations”, the intermediate point in the transport
of hazardous waste where such wastes are brought, stored and
transferred to vehicles for movement to other intermediate
points or to the point of ultimate storage or disposal.

113
114
115
116
117 “Transport”, the movement of hazardous waste from the

point of generation to any intermediate points or to the point
of ultimate storage, treatment, recovery or disposal.

118
119

“Treatment”, any method, technique or process, including
neutralization, incineration, stabilization or solidification, de-
signed to change the physical, chemical or biological character |
or composition of any hazardous, non-hazardous, safer to trans-
port, amenable to storage, or reduce in volume, except suchA
method or technique as may be included as an integral part of
the manufacturing process at the point of generation.

120
121
122
123
124
125
126
127 Section 3. The department shall administerprovisions of this

act, unless otherwise specified by this act.128
Section Jf. For the purposes of this act, hazardous wastes

shall be considered to be within the control of a Hazardous
Waste Facility Operator from the time at which the hazardous

129
130
131
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waste is generated by the Facility Operator or delivered to the
Facility Operator until the time at which the hazardous waste
is delivered to another Hazardous Waste Facility and receipt
of the Hazardous Waste is documented by the Operator of the
recipient Facility. The manifest shall serve as documentation
of receipt or transfer of possession. Any Hazardous Waste Fa-
cility Operator who has hazardous wastes within his control
shall be the sole and exclusive Handler of said hazardous
wastes for the entire period in which they are within his con-
trol and shall be responsible for their proper management for
the entire period in which they are within his control.

132
133
134
135
136
137
138

** 139
140
141
142

Hazardous Waste Handlers shall be held strictly liable for
losses caused by hazardous wastes within their control, in the
circumstances and to the extent described in this section, not-
withstanding any defense that alleges contributory negligence
on the part of the claimant seeking damages against said Han-
dler, and notwithstanding any defense based on a claim of no
negligence on the part of said Handler. A circumstance creat-
ing liability on the part of the Hazardous Waste Handler oc-
curs whenever Hazardous Wastes within the control of said
Handler come into contact or proximity with persons, prop-
erty or the environment in such a way as to cause personal in-
jury or death, damage to property, degradation of the environ-
ment, economic loss, or such other forms of loss as may rea-
sonably be said to have been caused by the circumstance in
question. The extent of the liability incurred by Hazardous
Waste Handlers under this section shall include but not be
limited to, any and all expenses incurred to control, restore,
or clean up damages or injuries to persons, property, or the
environment caused by Hazardous Wastes within the control
of said Handler, and shall include, but not be limited to, such
amounts as are necessary to compensate all individuals or en-
tities who sustain damages or injuries to person or property
caused by said Hazardous Wastes.

143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
159
160
161
162
|>63
164
165
166 Under no circumstances may a Hazardous Waste Handler

enter into an agreement or arrangement to transfer to an-
other party or parties, in whole or in part, the risk arising
from the liability described in this section, unless such agree-
ment has first been presented in a hearing to the Commis-

167
168
169
170



SENATE— No. 848. [Jan.6

171 sioner for his approval and until the Commissioner has issued
172 a certificate indicating his determination that such agreement
173 or arrangement is in conformity with the purposes of this act.
174 Under no circumstances will the existence of such an agree-
-175 ment allow a claimant against a Hazardous Waste Handler un-
-176 der this section to be denied full compensation for his claim
177 because of the provision of said agreement that transfers the
178 risk of liability from the Hazardous Waste Handler.
179 Section 5. No person may possess hazardous wastes with
180 his control or operate a Hazardous Waste Facility unless he
181 has a valid Financial Responsibility Certificate issued by the
182 Commissioner.
183 A Financial Responsibility Certificate may not be issued un-
-184 less the Applicant has demonstrated, according to the regula-
-185 tions developed by the Commissioner, that he has met all eon-
-186 ditions of the Operational Financial Responsibility Require-
-187 ment (OFRR) and of the Postclosure Financial Responsibility
188 Requirement (PFRR).
189 To meet the Operational FRR, the Applicant must (i) file a
190 Refundable Cash Bond in an interest earning Operational Ac-
-191 count with the Hazardous Waste Guaranty Fund, (ii) demon-
-192 strate that he possesses liability insurance and self-insurance
193 coverage, (Hi) demonstrate that the amount of financial re-
-194 sponsibility evidenced by his Refundable Cash Bond and his
195 Liability Coverage meets or exceeds the amount of the Oper-
-196 ational FRR determined by the Commissioner to be adequate
197 for the Applicant in question.
198 To meet the Postclosure FRR, the Applicant must (i) file
199 a nonrefundable Cash Bond in an interest-earning Postclosure
200 Account with the Hazardous Waste Guaranty Fund, (ii) dem-
-201 onstrate that he possesses a Postclosure Liability Insurance
202 Policy with the premium paid in full, and (iii) demonstrate
203 that the amount of financial responsibility evidenced by his
204 Nonrefundable Cash Bond and his liability insurance perpe-
-205 tuity Fund meets or exceeds the amount of Postclosure FRR
206 determined by the Commissioner to be adequate for the Ap-
-207 plicant in question.
208 Section 6. The Hazardous Waste Guaranty Fund of the
209 Commonwealth of Massachusetts is hereby established as a
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Division of the Department of Environmental Quality Engi-
neering. It shall be the purpose of the Fund to; (i) guarantee
availability of the resources necessary to act expeditiously to
control, restore and clean up damages within the Common-
wealth caused by Hazardous Wastes, (ii) provide rapid com-
pensation for injuries and damages to persons or property
caused by hazardous wastes, and (iii) to establish, implement,
monitor and maintain proper closure and postclosure pro-
cedures at all Hazardous Waste Facilities in the Common-
wealth. The resources of the Fund shall include the Opera-
tional Account and the Postclosure Account.

210
211
212
213
214
215
216
217
218
219
220

The Operational Account shall consist of the Refundable
Cash Bond filed with the Fund by Applicants in satisfaction
of the Operational Financial Responsibility Requirement and
of such other sums from federal, state or private sources as
may from time to time become available to meet the purpose
of the Account.

221
222
223
224
225
226
227 The resources of the Operational Account shall be avail-

able to meet expenses incurred in pursuit of the purposes in
subsections (i) and (ii) of this section. In the event that the
Fund makes payment under purposes (i) and (ii) of this sec-
tion, the recipients of such payments shall thereby subrogate
to the Fund all individual rights to such compensation. The
Fund is hereby authorized and directed to pursue such rights
to compensation against Hazardous Waste Handlers and
against such other parties as may be appropriate. All recov-
eries or settlements achieved by the Fund pursuant to this
section shall be used to replenish the Account from which the
original payments were made. In the event that the Fund re-
covers from or reaches a settlement agreement with an opera-
tional Hazardous Waste Facility, the Refundable Cash Bond of
said Facility shall be the first source of funds used to meet the
recovery or settlement obligation. Whenever such a depletion
of a Facility’s Refundable Cash Bond has been made, said Fa-
cility’s Financial Responsibility Certificate shall be suspended
until such time as the Facility’s Refundable Cash Bond has
been replenished by the Handler, and the Commissioner has
verified the continued viability of the remaining components of
the Facility’s Financial Responsibility provisions. A Facility

228
229
230
231
232
233
234
235
236
237
238
239
240
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Operator shall be entitled to a total refund of the current
amount of his Refundable Cash Bond three years from the date
on which said Facility closes in conformity with this act or
ceases to handle hazardous waste, provided that no claims re-
main outstanding against said Operator for compensation for
events that occurred prior to the achievement of Postclosure
status. No refunds shall be made until all such claims have
been closed.

249
250
251
252
253
254
250
256

The resources of the Postclosure Account shall be avail-
able to meet expenses incurred in pursuit of the purposes in
subsections (i), (ii), and (iii) of this section, provided that if
it can be expeditiously determined with a reasonable degree of
certainty that the events that necessitated the use of the
Fund’s resources did not arise from a Hazardous Waste Facil-
ity that has closed in conformity with this act, then the re-
sources of the Operational Account shall be used in place of
the Postclosure Account.

257
258
259
260
261
262
263
264
265
266 Section 7. In order to receive compensation from the Haz-

ardous Waste Guaranty Fund, a claimant must demonstrate
that he has incurred a loss or injury that falls within the pur-
poses (i), (ii), or (iii) of section 6, and must demonstrate to
a reasonable degree of likelihood that his loss or injury was
caused by hazardous wastes as defined in Section 2.

267
268
269
270
271
979 Section 8. The Commissioner shall have the authority and

the responsibility to hold hearings and to set the governing
rules and regulations to accomplish the following administra-
tive functions of this act:

212

273
274
275
276 (a) Stipulation of proper closure procedures and postclosure
277 monitoring and maintenance procedures for hazardous
278 waste facilities;
279 (b) Establishment of procedures that will be required of
280 hazardous waste facility operators in order to demon-

strate that they possess resources adequate to meet the281
282 Financial Responsibility Requirements of this act;

(c) Conduct reviews of the insurance and risk transfer283
284 agreements to ensure that they conform to the purposes
285 of this chapter;
286 (d) Stipulation of kinds and amounts of Financial Respon
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sibility mechanisms that must be possessed by each ap-287
plicant;288

(e) Issuance of Financial Responsibility Certificates;289
(f) Processing and payment of claims for damages caused290

by hazardous wastes;291
(g) Pursuit of subrogated rights arising from claims for292

damages caused by hazardous wastes;293
(h) Management of the Hazardous Waste Guaranty Fund;
(i) Integration of rules, regulations and procedures under

294
295

this act in conformity with the rales, regulations and
procedures adopted pursuant to the Hazardous Waste
Management Act of 1979, Chapter 21C of the Genera]

296
297
298
299 Laws; and
300 (j) Such other administrative activities as are necessary to
301 achieve the purposes of this act.

Section 9. Notwithstanding any other provisions in the Gen-
eral Laws to the contrary, claimants seeking to bring suit for
causes of action arising under this act shall be prohibited from
doing so unless said suit is filed on or before the earlier if (i)
three years from the date upon which the alleged damage or in-
jury to the claimant that forms the basis of claimant’s suit
was discovered by the claimant, or (ii) twenty years from the
date upon which the cause of action accrued.

302
303
304
305
306
307
308
309
310
311 (A) Notwithstanding any provisions in section 7 to the

contrary, no claim arising from damage caused by Hazardous
Waste shall be paid from the Operational or Postclosure ac-
counts unless it can first be demonstrated with a reasonable
degree of likelihood that a substantial portion of the amount
of the daim can be recovered by the Hazardous Waste Guar-
anty Fund through pursuit of the subrogated rights arising
from the claim. In order to demonstrate a reasonable de-
gree of likelihood, it shall be necessary for the claimant to
identify in a hearing before the Commissioner the probable
source of recovery of the subrogated claim and to satisfy
the Commissioner that said source of recovery is not defunct
or otherwise judgment-proof. It shall be deemed to be a suf-
ficient demonstration of a reasonable degree of likelihood if
the claimant’s probable source of recovery is a Hazardous
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316
317
318
319
320
321
322
323
324
325

Section 10.
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Waste Facility Operator or his successors whose activities
have been subject to the Financial Responsibility provisions
of this act at some time subsequent to the effective date of this
act. Notwithstanding any other claims against the resources
of the Hazardous Waste Guaranty Fund, the Commissioner
shall make full compensation for loss or injury to all claim-
ants who have met the conditions of this paragraph.

326
327
328
329
330
331
332
333 (B) An indeterminate Liability Account is hereby estab-

lished within the Hazardous Waste Guaranty Fund. The In-
determinate Liability Account may be drawn upon to satisfy
claims for damages caused by hazardous wastes in which the
claimant can demonstrate that the circumstances of his injury
fall within the requirements of section 7 but cannot meet the
additional requirements of subsection (A) of Section 10. In the
event that the Indeterminate Liability Account is drawn upon
to pay such a claim, the Commissioner shall make every rea-
sonable attempt to pursue the subrogated rights against the
appropriate parties. The resources of the Indeterminate Liabil-
ity Account may also be drawn upon to satisfy claims for dam-
ages caused by hazardous wastes in which the claimant has
demonstrated that the circumstances of his injury fall within
the requirements of section 7 and subsection (A) of Section
10 but in which the Fund is unsuccessful in pursuing the sub-
rogated rights arising from the claim.

334
335
336
337
338
339
340

341
342
343
344
345
346
347
348
349
350 (C) The amounts drawn from the Indeterminate Liability

Account shall not exceed ten million dollars in any fiscal year
without special authorization from the legislature. Any
amounts up to ten million dollars per fiscal year which are
drawn from the Indeterminate Liability Account shall be paid
out of the General Fund of the Commonwealth and such
amounts are hereby authorized and appropriated.
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