
SENATE No. 1534
By Ms. Buckley, a petition (accompanied by bill, Senate, No. 1534) of

Jane Maslow Cohen, James R. Lawton and Anna P. Buckley for legisla-
tion relative to interstate child custody proceedings. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-two.

An Act relative to interstate child custody proceedings.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

CHAPTER 2098
THE MASSACHUSETTS CHILD CUSTODY

JURISDICTION ACT.

1 Section 1. (a) The general purposes of this Act are to:
2 1. Assure that litigation concerning the custody of a child
3 is initiated and prosecuted in that state which is the fairest
4 forum, ordinarily the state which has the most significant
5 contacts concerning the child’s care, protection, growth, and
6 development;
7 2. Discourage abductions and other unauthorized removals
8 of children undertaken to obtain custody:
9 3. Discourage re-litigation of child custody determinations

10 based upon forum-shopping;
11 4. Promote cooperation with the courts of other states
12 where the parties or child have significant contacts;
13 5. Facilitate the enforcement of the valid custody determi-
-14 nation of other states.
15 Section 2. As used in this Act:
16 1. “party” means a biological parent or other relative, a
17 foster parent, an adoptive parent, a guardian, or any other
18 person who claims a right to the legal custody or physical
19 possession of a child or who has claimed such a right before
20 any court within the two years prior to the filing of any cus-
-21 today proceeding;
22 2. “initial custody determination” means the first order or
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23 judgment relative to the legal custody or physical possession
of a child rendered by a court at any time during a “custody
proceeding’’ in any valid jurisdiction;

24
25
26 3. “custody re-determination” means any order or judg-

ment relative to the legal custody or physical possession of a
child which supersedes an initial custody determination ren-
dered by a court at any time during a “custody proceeding”
in any valid jurisdiction;

27
28
29
30
31 4. “custody proceeding” means an action in which a court

renders an order or a judgment relative to the legal custody
or physical possession of a child. The term “custody proceed-
ing” shall be deemed to include such orders or judgments as
are rendered pursuant to M.G.L. Chapters 201 (guardianship);
119 (foster care); 208 (divorce); 209 (separate support): and
209 A (Family Abuse Prevention Act);

32
33
34
35

36
07
3 1

5. “child” means a person who has not attained the age of
majority;

38
39
40 6. “judgment” shall be deemed to include original judg-

ments, as well as modifications thereof relative to legal cus-
tody or physical possession;

41
42
43 7 (a) For the purposes of any initial custody determination,

“home state” means either:44
45 (1) the state in which a child has resided, during other

than temporary absences, for at least six consecutive months
prior to the filing of any custody proceeding, with a parent
or any other person who claims a right to his legal custody
or physical possession, except that there shall be excluded from
such period any time during which a child’s presence within a
state violates the terms of any valid custody determination;
or

46
47
48
49
50
51
52

(2) in the case of a child less than six months old, the state
in which the child has lived for the longest consecutive period
from birth to the filing of any custody proceeding shall be pre-
sumed to be the child’s home state, unless a court shall other-
wise determine.

53
54
55

56
57
58 (b) For the purposes of any custody re-determination,

“home state” shall be presumed to mean any state in which a
custody determination has been rendered within the two years
prior to the filing of any pi’oceeding in which a custody de-

59
60
61
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62 termination is sought, unless a court shall determine, after
63 notice and hearing, that the most significant contacts con-
-64 cerning the child’s care, protection, growth, and development
65 exist in another state and that the other state is a fairer
66 forum for the determination of the custody proceeding.
67 8. “state” means any state, territory, or possession of the
68 United States, the Commonwealth of Puerto Rico, and the
69 District of Columbia.
70 Section 3. (a) A court of this Commonwealth which has
71 jurisdiction pursuant to the General Laws to render a custody
72 determination in any custody proceeding may take jurisdic-
-73 tion over any such proceeding involving interstate claimants
74 for purposes of making findings and decisions relative to the
75 fairness of the forum and the significance of the Common-
-76 wealth’s contacts with the issues to be determined and, if such
77 court chooses to retain jurisdiction, rendering an initial cus-
-78 tody determination or a custody re-determination, if:
79 (1) for the purposes of any initial custody determination
80 the Commonwealth (i) is the home state of the child at the
81 time of the filing of such proceeding; (ii) had been the child’s
82 home state within a reasonable period prior to the filing of
83 such proceeding, provided that the child’s absence from the
84 Commonwealth is due to his removal from or rentention out-
-85 side the Commonwealth by a person who, without lawful au-
-86 thority, has removed or retained him, provided that at least
87 one party continues to reside in the Commonwealth at the
88 time of filing; or,
89 (2) for the purposes of any custody re-determination, the
90 Court finds, after notice and hearing, that the Commonwealth
91 shall be presumed to be the child’s home state because a cus-
-92 tody determination has been rendered here within the two
93 years prior to the filing of any proceeding in which a custody
94 re-determination is sought and that the most significant con-
-95 tacts concerning the child’s care, protection, growth, and de-
-98 velopment exist in the Commonwealth and that no other state
97 is a fairer forum for the determination of the custody pro-
-98 ceeding; or,
99 (3) the child is physically present in the Commonwealth and

100 it is necessary in an emergency to protect the child on account
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101 of his abandonment, abuse, neglect, or for other good cause
shown by entering a temporary order or orders; or,102

103 (4) (i) all parties have submitted to this jurisdiction for
the purpose of obtaining a custody determination; or (ii) an-
other state has declined to exercise jurisdiction and has de-
ferred to this jurisdiction; or (iii) it appears that no other
state would have jurisdiction pursuant to paragraphs (1), (2),
or (3) of this section.

104
105
106
107
108

(b) (i) physical presence of the child in the Commonwealth
is not a prerequisite for the determination of his custody; (ii)
except for the purposes of paragraph (a) (3) of this section,
physical presence of the child in the Commonwealth or of the
child and one of the parties, shall not be sufficient to confer
jurisdiction over the custody proceeding on a court of this
Commonwealth.

109
110
11l
112
113
114
115

Sectioin 4. (a) Every party in any custody proceeding shall
state in an affidavit which shall be filed together with his first
pleading the following information:

116
117
118

(1) the child’s present address of residence;119
(2) each address at which the child has resided during the

two years immediately prior to the filing of the instant cus-
tody proceeding;

120
121
122

(3) the names and, if known, the current residential ad-
dresses or, if unknown, the last and usual residential ad-
dresses, of all persons who have been parties to any custody
proceedings involving the child during the said two-year pe-
riod, other than any person whose rights have been termi-
nated in any parental rights termination proceeding, and any
other persons who, according to the knowledge and belief of
the affiant, claim a right to the legal custody or physical pos-
session of the child; and

123
124
125
126
127
128
129
130
131

(4) whether or not the party knows of or has participated
in any prior custody proceeding involving the child in the
Commonwealth or in any other jurisdiction and the nature of
his participation (as party, witness, or in any other capacity)
in such prior proceeding.

132
133
134
135
136

(b) Unless (he same have already been filed by another
party, every party in any custody proceeding shall attach to
his affidavit a certified copy of each pleading and of any judg-

137
138
139
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ment entered in any prior custody proceeding he knows of or
has participated in involving the child in the Commonwealth
or in any other jurisdiction.

140
141
142

(c) the Court may examine any one or more of the parties
under oath concerning the information required to be furn-
ished under this section and concerning other matters perti-
nent to any jurisdictional or other issues before the Court.

143
144
145
146

(d) Each party shall amend his affidavit at any time after
filing to inform the Court of any custody proceeding filed in
any jurisdiction after the date of filing of the instant custody
proceeding or of which he otherwise becomes aware after
filing his affidavit and shall further amend his affidavit to in-
clude the names and addresses, in conformity with paragraph
(a) (3) of this section, of any person of whom he becomes
aware after filing his affidavit who claim a right to legal cus-
tody or physical possession of the child.

147
148
149
150
151
152
153
154
155

(e) the Court may impose sanctions against any party who
fails to act in conformity with this section without leave of
court granted for good cause shown.

156
157
158
159 Section 5. (a) After examination of the pleadings, affidavits,

certified copies of the documentation relative to prior custody
proceedings and such oral testimony as it may require, the
Court shall determine the proper parties to the custody pro-
ceeding.

160
161
162
163
164 (b) During the pendency of the proceeding, the Court may

require the joinder of additional parties and in that event, the
Court shall specify that such additional parties be served with
process in accordance with Section 6 or be otherwise notified
in such manner as the Court shall determine.

165
166
167
168

Section 6. Except for the purposes set forth in Section 3,
paragraph (3), for which a court may waive notice to any
party or parties before entering a temporary order, such rea-
sonable notice as the Court shall determine shall be given all
parties and an opportunity to be heard shall be granted. Any
person who has claimed a right to the custody of the
child within the two years prior to the filing of the instant
custody proceeding, other than any parent whose rights have
been terminated in the final adjudication of a parental rights
termination proceeding, shall be entitled to notice and an op-

169
170
171
172
173
174
175
176
177
178
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179 portunity to be heard. Such notice shall include the nature of
180 the action, copies of all pleadings filed with the Court, and
181 notice that any person notified of the custody proceeding may
182 apply to the Court concerning allocation of the costs of those
183 reasonable expenses to be incurred by him in connection with
184 the custody proceeding in accordance with the applicable sec-
185 tions of this Act.
186 Section 7. (a) Notice required for the exercise of jurisdiction
187 over a person outside the Commonwealth shall be given in
188 accordance with the Massachusetts Rules of Domestic Rela-
189 tions Procedure, or in the manner prescribed by the law of
190 the place in which the service is made for service of process in
191 that place in an action of its courts of general jurisdiction.
192 (b) Notice under this section shall be served, mailed or de-
193 livered or last published at least twenty days before any hear-
194 ing in the Commonwealth.
195 (c) Notice is not required if a person submits to the juris-
196 diction of the court.
197 Section 8. (a) Prior to the temporary or final adjudication
198 of any custody proceeding, the Court may examine the plead-
199 ings, affidavits, and other information filed by the parties in
200 accordance with Section 4 of this Act. In the discretion of
201 the Court, it may at any time during the pendency of the pro-
202 ceeding communicate and exchange information with ffie
203 court of any other jurisdiction in which a custody proceeding
204 relative to the child may be pending or may have been finally
205 adjudicated in order to promote the purposes contained in
206 Section 1A of this Act.
207 (b) The costs of communication and information exchange
208 set forth in paragraph (a) of this Section may be assessed
209 against one of the parties or may be allocated among them in
210 the Court’s discretion to be exercised with due consideration
211 of the purposes of this Act.
212 (c) A finding by the Court that its assumption of juris-
-213 diction would bo violative of the purposes of this Act or is
214 otherwise unfair, inconvenient, or improper may be made
215 upon the Court’s own motion or upon the motion of any party
216 or of any representative of the child who has appeared before
217 the Court.
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(d) In order to receive the fullest appraisal of the juris-
dictional aspects of the proceeding, the Court shall permit any
party or other interested person to appear specially with ref-
erence to the jurisdictional aspects without, in so doing, being
required to submit to the jurisdiction for the purpose of ob-
taining a custody determination pursuant to this Act.

218
219
220
221
222
223

(e) In determining whether it is the proper forum for the
adjudication of the custody proceeding, the Court shall con-
sider the factors set forth in Section 3 of this Act and shall
further consider whether its assumption of jurisdiction would
contravene any of the purposes set forth in Section 1A of this
Act.

224
225
226
227
228
229

(f) If the Court shall find that a court of another jurisdic-
tion is or may be a more appropriate forum under the terms
of this Act for the adjudication of the custody proceeding, it
may do one or more of the following:

230
231
232
233

(1) dismiss the proceeding with or without prejudice;
(2) vacate any order or judgment already entered;

234
235
236 (3) stay the proceeding upon condition that a custody pro-

ceeding be initiated or prosecuted in another jurisdiction in a
timely manner or upon any other condition which may be
meet and just;

237
238
239
240 (4) retain jurisdiction over any action, including divorce

or separate support, to which the custody proceeding is inci-
dent, while declining to render an initial custody determi-
nation or redetermination;

241
242
243
244 (5) enter such temporary orders as may be required, in

the Court’s discretion, pursuant to Section 3 (a) (3) of this
Act, while declining to render an initial custody determination
or redetermination;

245
246
247
248 (6) assess the costs of the proceeding in this Common-

wealth, including the reasonable travel and other expenses of
any party and his witnesses, and the reasonable attorneys fees
of any party against any other party or allocate the same
among the parties in the Court’s discretion to be exercised
with due consideration of the purposes of this Act;

249
250
251
252
253
254 (7) enter any other order or judgment which may be meet
255 and just.
256 Section 9. (a) the Court may order any party to the pro-
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ceeding who is in this Commonwealth to appear personally
before the Court. If that party has physical possession of the
child, the Court may order that he appear personally with the
child.

257
258
259
260
261 (b) if a party to the proceeding whose presence is desired

by the Court is outside this Commonwealth, with or without
the child, the Court may order that the notice given under
Section 7 of this Act include a direction that the party ap-
pear personally with or without the child and declaring that
failure to appear may result in a judgment adverse to that
party.

262
263
264
265
266
267
268 Section 10. Upon request of a court of another jurisdiction,

a Court of this Commonwealth competent to hear custody pro-
ceedings may order social studies to be made or certified or
other copies of the same to be produced for use in a custody
proceedings in another jurisdiction and in its discretion may
allocate or assess the costs of any cust request or may request
of the other court that such costs be allocated or assessed
against any party with due consideration of the purposes of
this Act.

269
270
271
272
273
274
275
276
277 Section 11. A Court of this Commonwealth may request

the appropriate court of another jurisdiction to have social
studies made with respect to the custody of a child involved in
a custody proceeding pending in a Court of the Common-
wealth, and to forward to the Court of the Commonwealth
certified copies of any social studies prepared in compliance
with the request. The cost for the same may be allocated, as-
sessed, or requested as in Section 10, above.

278
279
280
281
282
283
284

Section 12. (a) the Courts of this Commonwealth shall
recognize and enforce the initial custody determination or the
custody redeterminations of any court of any other jurisdic-
tion which has rendered such determinations or redetermina-
lions in substantial conformity with the purposes of this Act.

285
286
287
288
289

(b) if a court of another jurisdictin has entered a custody
judgment, then no Court of this Commonwealth shall enter
a modification of the same, except in accordance with Section

290
291
292

3 (a) (3) of this Act, unless it shall find that the court which
rendered the judgment did not do so in substantial conformity
with the purposes of this Act, does not presently retain juris-

29, 1>

294
293
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296 diction in substantial conformity with this Act, or has de-
-297 dined to assume jurisdiction, and that the Court of this Corn-
-298 monwealth presently has jurisdiction in substantial conformity
299 with this Act.
300 Section 13. The general policies of this Act extend to the in-
-301 ternational area. The provisions of this Act relating to the
302 recognition and enforcement of custody judgments of other
303 states apply to custody judgments and judgments involving
304 legal institutions similiar in nature to custody institutions ren-
-305 dered by appropriate authorities of other nations if reasonable
306 notice and apportunity to be heard were given to all affected
307 persons.
308 Section Ilf. If any provision of this Act or the application
309 thereof to any person or circumstance is held invalid, its in-
-310 validity does not affect other provisions or applications of the
311 Act which can be given effect without the invalid provision
312 or application, and to this end the provisions of this Act are
313 severable.
314 Sectiono 15. This act may be cited as the Massachusetts
315 Child Jurisdiction Act.
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