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By Mr. King, a petition (accompanied by bill, Senate, No. 1567) of John
G. King for legislation relative to the appointment of guardians and con-
servators of adults. The Judiciary.

®ltr (Commmuucalth of fHassarhußftts

In the Year One Thousand Nine Hundred and Eighty-two.

*

An Act relative to the appointment of guardiansand
CONSERVATORS OF ADULTS.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. The first sentence of section 6of chapter 201
2 of the General Laws is hereby amended by striking out the
3 words “incapable of taking care of himself by reason of mental
4 illness, it shall appoint a guardian of Ms person and estate”
5 and inserting in place thereof the following words:
6 mentally ill to the degree that he is incapable of making in-
-7 formed decisions with respect to the conduct of his personal
8 and financial affairs, that failure to appoint a guardian would
9 create an unreasonable risk to his health, welfare and prop-

-10 erty, and that the appointment of a conservator would not
11 eliminate such risk, it shall appoint a guardian of his person
12 and estate.

1 Section 2. Section 6of said chapter 201 is hereby amended
2 by inserting after the first sentence the following sentences:
3 A decision by the proposed ward to refuse services or treat-
4 ment shall not constitute evidence of incapacity if the deci-

w 5 sion is based on an understanding of the consequences of that
'*9 6 decision. The petition shall specifically describe the proposed

7 areas of responsibility of the guardian or shall describe any
8 proposed limitations to the general powers of the guardian.
9 Responsibility or power to act on behalf of the proposed ward

10 shall be granted to the guardian only with respect to an area
11 where the proposed ward is incapable of making informed de-
-12 cisions. The court shall appoint a guardian only after a guard-
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ian ad litem appointed by the court has made an investigation
and reported in writing to the court pursuant to section 7A of
this chapter. The court may waive such appointment of a
guardian ad litem if the court specifically finds that the de-
sires and interests of the proposed ward have been adequately
considered and that no further inquiry is necessary as to either
the need for guardianship or the scope of the guardian’s pow-
ers. When determining whether to waive the appointment of
a guardian ad litem, the court shall consider the following fac-
tors: 1) the nature and extent of the medical or other evi-
dence submitted to the court indicating the need for guard-
ianship; 2) the nature, extent and intrusiveness of the proposed
powers and resiponsibilities of the guardian; and 3) the extent
to which the members of the proposed ward’s immediate fam-
ily and those persons directly responsible for the care of the
proposed ward have been consulted and consent to the pro-
posed guardianship. However, upon request of either the pro-
posed ward, the petitioner or any other interested person, a
guardian ad litem shall be appointed. The court shall not, pur-
suant to this section, appoint as guardian any person or organ-
ization which, in its opinion, has any interest, responsibilities
or powers which would render such person or organization
unable to perform the duties of guardian in the best interest
of the mentally ill person.
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1 Section 3. Section 6of said chapter 201 is hereby further
amonrlpH incovfiincr nffcvr* tVin fi f+V> com+on fho fWllruvinP’amended by inserting after the fifth sentence the following

3 sentences: No guardian so appointed shall have the author-
4 ity to cause to admit such person to a chronic care facility un-
5 less the court specifically finds the same to be in the best in-
6 terests of such person. Prior to such a finding a guardian ad
7 litem appointed by the court shall make an investigation of
8 such proposed admission and shall report in writing to the
9 court pursuant to section 7A of this chapter.

1 Section 4. The sentence beginning “No guardian so ap-
-2 pointed shall have the authority to cause to admit or commit”
3 in section 6 of said chapter 201 is hereby amended by inserting
4 after the word “facility” the following words: —or the au-
-5 thority to consent to sterilization or psychosurgery.
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Said sentence of section 6 is hereby further amended by in-
serting after the word “commitment” the following words:
or sterilization or psychosurgery.
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8

Section 5. The sentence beginning “The court shall not au-
thorize such admission or commitment except” in section 6 of
said chapter 201 is hereby amended by inserting after the
word “commitment” the following words: or sterilization
or psychosurgery.

1
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3
4

* I Said sentence in section 6 is hereby further amended by
striking out the word “indigent,” and adding at the end of the
sentence the following words; who is without counsel, and
reasonable attorney fees shall be paid by the Commonwealth
upon request of such counsel if such mentally ill person is
indigent.
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Section 6. Section 6A of said chapter 201 is hereby amend-
ed by inserting after the third sentence the following sen-
tences:

1
2
o
3

4 A decision by the proposed ward to refuse services or treat-
ment shall not constitute evidence of incapacity if the decision
is based on an understanding of the consequences of that de-
cision. The petition shall specifically describe the proposed
areas of responsibility of the guardian or shall describe any
proposed limitations to the general powers of the guardian. No
responsibility or power to act on behalf of the proposed ward
shall be granted to the guardian with respect to any area where
the proposed ward is capable of making informed decisions.
The court shall appoint a guardian only after a guardian ad
litem appointed by the court has made an investigation and
reported in writing to the court pursuant to section 7A of this
chapter. The court may waive such appointment of a guard-
ian an litem if the court specifically finds that the desires and
interests of the proposed ward have been adequately con-
sidered and that no further inquiry is necessary as to either
the need for guardianship or the scope of the guardian’s pow-
ers. When determining whether to waive the appointment of a
guardian ad litem, the court shall consider the following fac-
tors: 1) the nature and extent of the medical or other evi-
dence submitted to the court indicating the need for guard-
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25 ianship; 2) the nature, extent and intrusiveness of the pro-
-26 posed powers and responsibilities of the guardian; and 3) the
27 extent to which the members of the proposed ward’s immedi-
-28 ate family and those persons directly responsible for the care
29 of the proposed ward have been consulted and consent to the
30 proposed guardianship. However, upon request of either the
31 proposed ward, the petitioner or any other interested person,
32 a guardian ad litem shall be appointed.

1 Section 7. Section 6A of said chapter 201 is hereby further
2 amended by inserting after the sixth sentence the following
3 sentences:
4 No guardian so appointed shall have the authority to cause
5 to admit such person to a chronic care facility unless the court
6 specifically finds the same to be in the best interests of such
7 person. Prior to such a finding a guardian ad litem appointed
8 by the court shall make an investigation of such proposed
9 admission and shall report in writing to the court pursuant to

10 section 7A of this chapter.

1 Section 8. The sentence beginning “No guardian so ap-
-2 pointed shall have the authority to cause to admit or com-
-3 mit” of section 6A of said chapter 201 is hereby amended by
4 inserting after the word “facility” the words; or the au-
-5 thority to consent to sterilization or psychosurgery.
6 Said sentence of section 6A is hereby further amended by
7 inserting after the word “commitment” the following words:
8 or sterilization or psychosurgery.

1 Section 9. The sentence beginning “The court shall not au-
-2 thorize such admission or commitment except” in section 6A
3 of said chapter 201 is hereby amended by inserting after the
4 word “commitment” the following words; or sterilization
5 or psychosurgery.
6 Said sentence in section 6A is hereby further amended by
7 striking out the word “indigent” and inserting in its place the
8 word “allegedly,” and by adding at the end of the sentence
9 the following words: who is without counsel, and reason-

-10 able attorney fees shall be paid by the Commonwealth upon
11 request of such counsel if such mentally retarded person is in-
-12 digent.
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Section 10. Section 7 of said chapter 201 is hereby amend-
ed by inserting after the second sentence the following sen-
tence:

1
2
3

Such notice shall also be given to the proposed ward’s coun-
sel, if any, and if the proposed ward is under the care of a
public or private agency or is receiving home care services
from such an agency, then notice shall be given to the person
within that agency who has responsibility to coordinate the
provision of social services for the proposed ward.
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Section 11. Said section 7 of chapter 201 is hereby further
amended by adding at the end of the section the following
sentence:

1
2

The notice shall contain a description, in plain and simple
language, of the powers and duties of the guardian as re-
quested in the petition, the nature of the guardianship pro-
ceeding, the importance of the proposed ward responding to
the petition, the proposed ward’s right to counsel, and the
right of the proposed ward or any other interested person to
request that the court appoint a guardian ad litem to make an
independent evaluation of both the need for guardianship and
the scope of the guardian’s powers.
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Section 12. Said chapter 201 is hereby amended by add-
ing after section 7 the followingsection;

1
2

Section 7A. Guardian ad litem6

The guardian ad litem appointed in accordance with section
6 or section 6A of this chapter shall be a disinterested person
qualified to evaluate the need for guardianship and the public
and private resources which may alleviate such need. The re-
port of the guardian ad litem shall include an evaluation of
available less restrictive alternatives to guardianship, includ-
ing available services and programs, and shall include a speci-
fic plan for limiting the guardian’s powers in a manner that
least restricts the rights and liberties of the proposed ward.
The court may further specify the content of the report in
light of the proposed powers and responsibilities of the guard-
ian. The report shall also evaluate the proposed ward’s need
to be represented by counsel. The guardian ad litem need not
be an attorney and may be an employee of a public or private
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18 human services agency or an employee of the court. Reason-
-19 able compensation for the guardian ad litem shall be paid out
20 of the proposed ward’s estate, or by the Commonwealth upon
21 request of the guardian ad litem to the extent the estate is
22 not able to afford such compensation. A guardian ad litem
23 appointed pursuant to section 6 or 6A of this chapter is not
24 a guardian ad litem with authority to represent the ward’s
25 section 34 of this chapter, unless the court so specifies pur-
-26 suant to its appointment of the guardian ad litem.

Section 13. Section 12 of said chapter 201 is hereby amend-
ed by inserting after the words “care and custody of the per-
son of his ward” the following words: except insofar as the
order of the court limits the powers and duties of the guard-
ian.

1
2

4
5
6 Said section is further amended by inserting after “and

the management of all his estate,” except insofar as the order
of the court limits the powers and duties of the guardian.

7
8

Section 14. The first sentence of section 13 of said chapter
201 is hereby amended by inserting after the word “dis-
charged” the following words: or the powers of the guard-
ian may be extended or limited.

1
2
3
4

Said first sentence of section 13 is hereby further amended
by inserting after the word “necessary” as it first appeal’s in
said section 13 the following words: or that the powers of
the guardian are not sufficient or are not necessary.

5

6
7
8

1 Section 15. Section 14 of said chapter 201 is hereby amend-
-2 ed by inserting after the first sentence the following sen-
-3 fences:
4 The petition shall specifically describe the proposed areas of
5 responsibility of the temporary guardian or shall describe arij
6 proposed limitations to the general power’s of the temporary
7 guardian. No responsibility or power to act on behalf of the
8 proposed ward shall be granted to the temporary guardian
9 with respect to any area where the proposed ward is capable

10 of making informed decisions.

1 Section 16. Said section 14 of chapter 201 is hereby fur-
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2 ther amended by inserting after the second sentence the fol-
-3 lowing sentences:
4 No temporary guardian so appointed shall have the authority
5 to cause to admit such person to a chronic care facility unless
6 the court specifically finds the same to be in the best interests
7 of such person. Prior to such a finding a guardian ad litem
8 appointed by the court shall make an investigation of such
9 proposed admission and shall report in writing to the court

10 pursuant to section 7A of this chapter.

1 Section 17. The third sentence of section 14 of said chap-
-2 ter 201 is hereby amended by inserting after the word “facil-
-3 ity” the following words: or the authority to consent to
4 sterilization or psychosurgery.
5 Said sentence of section 14 is hereby further amended by
6 inserting after the word “commitment” the following words:
7 —or sterilization or psychosurgery.

1 Section 18. The sentence beginning “The court shall not
2 authorize such admission or commitment except” in section
3 14 of said chapter 201 is hereby amended by inserting after
4 the word “commitment” the following words: or steriliza-
-5 tion or psychosurgery.
6 Said sentence of section 14 is hereby further amended by
7 striking out the words “indigent person” and inserting in their
8 place the following words: person without counsel who is.

1 Section 19. Section 14 of said chapter 201 is hereby fur-
-2 ther amended by adding after the fourth sentence the follow-
-3 ing sentence: Reasonable attorney fees shall be paid by the
4 Commonwealth upon request of such counsel if such person
5 is indigent.

1 Section 20. The first sentence of section 15 of said chapter
2 201 is amended by inserting after the words “same powers and
3 duties relative to the person and estate of the ward as perma-
-4 nent guardians” the following words: except insofar as the
5 order of the court limits the powers and duties of the tempo--6 rary guardian.

1 Section 21. Section 16 of said chapter 201 is hereby amend-
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Ed by striking out the words “unable to properly care for his
property” as it first appears and inserting in its place the fol-
lowing words:

2
o
O

4

incapable of making informed decisions with respect to the
conduct of his financial affairs and failure to appoint a con-
servator would create an unreasonable risk to his property.

5

6
7

Section 22. Said section 16 of chapter 201 is hereby further
amended by striking out the word “if” as it last appears and
by striking out the words “it appears that such person is in-
capable of properly caring for his property.”

1
9

3
4

2 ther amended by adding at the end of the section the following
3 sentences:

5 of responsibility of the conservator or shall describe any pro-
6 posed limitations to the general powers of the conservator. No

responsibility or power to act on behalf of the proposed ward
8 shall be granted to the conservator with respect to any area
9 where the proposed ward is capable of making informed de-

10 cisions unless the proposed ward is the petitioner or assents in
11 writing to the petition. The court shall appoint a conservator
12 only after a guardian ad litem appointed by the court has made
13 an investigation and reported in writing to the court pursuant
14 to section 17A of this chapter. The court may waive such ap-
15 pointment of a guardian ad litem if the court specifically finds
16 that the desires and interests of the proposed ward have been
17 adequately considered and that no further inquiry is necessary
18 as to either the need for conservatorship or the scope of the
19 scope of the conservator’s powers. However, upon request of
20 either the proposed ward, the petitioner or any other interested
21 person, a guardian ad litem shall be appointed.

1 Section 24. Section 168 of said chapter 201 is hereby
2 amended by striking out the last setntence and inserting in
3 place thereof the following sentences:
4 The petition shall specifically describe the proposed areas
5 of responsibility of the conservator or shall describe any pro-
-6 posed limitations to the general powers of the conservator. No

4 The petition shall specifically describe the proposed areas

1 Section 23. Said section 16 of chapter 201 is hereby fur-
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7 responsibility or power to act on behalf of the proposed ward
8 shall be granted to the conservator with respect to any area
9 where the proposed ward is capable of making informed de-

-10 cisions unless the proposed ward is the petitioner or assents
11 in writing to the petition. The court shall appoint a conserva-
-12 tor only after a guardian ad litem appointed by the court has
13 made an investigation and reported in writing to the court
14 pursuant to section 17A of this chapter. The court may waive
15 such appointment of a guardian ad litem if the court specifical-
-16 ly finds that the desires and interests of the proposed ward
17 have been adequately considered and that no further inquiry
18 is necessary as to either the need for conservatorship or the
17 scope of the conservator’s powers. However, upon request of
18 either the proposed ward, the petitioner or any other interested
19 person, a guardian ad litem shall be appointed.

1 Section 25. Section 17 of said chapter 201 is hereby amend-
-2 ed by inserting after the second sentence the following sen-
-3 fences:
4 Such notice shall also be given to the proposed ward’s coun-
-5 sel, if any, and to any person directly responsible for man-
-6 aging part or all of the proposed ward’s property. The notice
7 shall contain a description, in plain and simple language, of
8 the powers and duties of the conservator as requested in the
9 petition, the nature of the conservatorship proceeding, the

10 importance of the proposed ward responding to the petition.
11 the proposed ward’s right to counsel, and the right of the pro-
-12 posed ward or any other interested person to request that the
13 court appoint a guardian ad litem to make an independent
14 evaluation of both the need for conservatorship and the scope
15 of the conservator’s powers.

1 Section 26. Said chapter 201 is hereby amended by adding
2 after section 17 the following section:
3 Section 17A. Guardian ad litem
4 The guardian ad litem appointed in accordance with section
5 16 or section 168 of this chapter shall be a disinterested per-
-6 son qualified to evaluate the need for conservatorship. The re-
-7 port of the guardian ad litem shall include an evaluation of
8 available less restrictive alternatives to conservatorship and
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9 shall include a specific plan for protecting the proposed ward’s
10 property in a manner that least restricts the rights of the pro-
-11 posed wax'd. The court may further specify the content of the
12 report in light of the proposed powers and responsibilities of
13 the conservator. The report shall also evaluate the proposed
14 ward’s need to be represented by counsel. However, in the
15 event that the proposed ward is the petitioner or assents in
16 writing to the petition, the report of the guardian ad litem
17 shall be limited to an evaluation of whether the proposed ward
18 understands the consequences of conservatorship and volun-
-19 tarily assents to it. The guardian ad litem need not be an at-
-20 torney and may be an employee of a public or private human
21 services agency or an employee of the court. Reasonable com-
-22 pensation of the guardian ad item shall be paid for out of the
23 proposed ward’s estate, or by the Commonwealth upon request
24 of the guardian ad litem to the extent the estate is not able
25 to afford such compensation.

1 Section 27. Section 20 of said chapter 201 is hereby fur-
-2 ther amended by striking out the words “as provided in sec-
-3 tion 16B” and inserting in its place the following words:
4 insofar as the order of the court limits the power's and duties
5 of the conservator.

1 Section 28. Section 21 of said chapter 201 is hereby amend-
-2 ed by inserting after the first sentence the following sen-
-3 fences:
4 The petition shall specifically describe the proposed areas
5 of responsibility of the temporary conservator or shall de-
-6 scribe any proposed limitations to the general powers of the
7 temporary conservator. Responsibility or power to act on be-
-8 half of the proposed ward shall be granted to the temporary
9 conservator only with respect to an area where the proposed

10 ward is incapable of making informed decisions unless the
11 proposed ward is the petitioner or assents in writing to the
12 petition.

1 Section 29. Said section 21 of chapter 201 is hereby fur-
-2 ther amended by inserting in the second sentence after “per-
-3 manent conservator” as it first appeared the following: ex-
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cept as said powers and duties may be limited by the order of
the court.

4
5

Section 30. Said chapter 201 is hereby amended by adding
after section 50 the following section;

1
2
3 Section 51. Compensation of guardian, conservator, and

counsel4
Reasonable compensation for the guardian, the conserva-

tor or the ward’s counsel shall be paid for out of the ward’s
estate, or by the Commonwealth upon request of such guard-
ian, conservator or counsel to the extent the estate is not able
to afford such compensation.

5
6
7
8
9

Section 31. Section 2 of chapter 206 of the General Laws
is hereby amended by adding the following sentences: A
guardian or conservator shall state in his accounts the ward’s
present place of residence, the present status of the ward’s
physical and mental health, the date on which the guardian or
conservator most recently visited the ward, and with respect
to a guardian a summary of all actions taken on behalf of the
ward.

1
2
3
4
5

6
7
8

2 is hereby amended by adding at the end of subsection (3) the
3 following words; and to the ward’s counsel, if any, and to
4 any other person or agency designated by the court.

1 Section 32. Section 24 of chapter 206 of the General Laws




