
SENATE No. 1592
By Mr. LoPresti, a petition (accompanied by bill, Senate, No. 1592) of

John F. Burke and Michael LoPresti, Jr., for legislation to Clarify pro-
cedure for the appeal of summary process cases. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-two.

An Act clarifying procedure for the appeal of summary
PROCESS CASES.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 103 of chapter 231 of the General Laws,
2 as most recently amended by section 103 of chapter 377 of the
3 acts of 1975, is hereby amended by adding the following sen-
-4 fence: This section and sections one hundred and four
5 through one hundred and ten of this chapter shall not apply
6 to actions or counterclaims under chapter two hundred and

thirty-nine.

1 Section 2. Section 3of chapter 239 of the General Laws,
2 as most recently amended by section 1 of chapter 463 of the
3 acts of 1960, is hereby amended by striking out the second
4 paragraph and inserting in place thereof the following para-
-5 graph:
6 In case of appeal from the district court on either or both
7 issues involved or on any counterclaim, the appeal shall be to
8 the superior court under section five of this chapter and sec-
-9 tion ninety-seven of chapter two hundred and thirty-one.

1 Section 3. Chapter 239 of the General Laws is hereby
2 amended by striking out section 5, as most recently amended
3 by section 1 of chapter 655 of the acts of 1977, and inserting
4 in place thereof the following section:
5 Section 5. If either party appeals from a judgment of the
6 superior court, a housing court, or a district court in an action
7 under this chapter, including a judgment on a counterclaim,
8 he shall file a notice of appeal with said court within ten days
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9 after the entry of said judgment. No execution upon a judg-
-10 ment rendered pursuant to section three shall issue until the
11 expiration of ten days after the entry of said judgment.
12 In an appeal of a judgment of a district court, other than
13 an appeal governed by the next paragraph, the appellant shall,
14 before any appeal under this section is allowed, file in the dis-
-15 trict court a bond payable to the appellee in the penal sum of
16 one hundred dollars, with such surety or sureties as may be
17 approved by the appellee or by the court, or secured by cash
18 or its equivalent deposited with the clerk, conditioned to sat-
-19 isfy any judgment for costs which may be entered against
20 him in the superior court within thirty days after the entry
21 thereof.
22 Except as provided in section six, the defendant shall, be-
-23 fore any appeal under this section is allowed from a judgment
24 of the superior court, a housing court, or a district court, ren-
-25 dered for the plaintiff for the possession of the land or tene-
-26 merits demanded in a case in which the plaintiff continues at
27 the time of establishment of bond to seek to recover posses-
-28 sion, give bond in such sum as the court orders, payable to
29 the plaintiff, with sufficient surety or sureties approved by the
30 court, or secured by cash or its equivalent deposited with the
31 clerk, in a reasonable amount to be fixed by the court. In an
32 appeal from a judgment of a district court such bond shall be
33 conditioned to enter the action in the superior court for that
34 county at the return day next after the appeal is taken. In an
35 appeal from a judgment of the superior court or a housing
36 court such bond filed shall be conditioned to enter the action
37 in the appeals court. Appeals from judgments of the superior
38 court or a housing court shall otherwise be governed by the
39 Massachusetts Rules of Appellate Procedure. The bond pro-
-40 vided for in this paragraph shall also be conditioned to pay to
41 the plaintiff, if final judgment is in plaintiff’s favor, all rent
42 accrued at the date of the bond, all intervening rent, and all
43 damage and loss which the plaintiff may sustain by the with-
-44 holding of possession of the land or tenements demanded and
45 by any injury done thereto during such withholding, with all
46 costs, until delivery of possession thereof to him.
47 In appeals from a district court the deposit shall be trans-
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mi tied by the clerk with the papers to the clerk of the supe-
rior court, who shall thereupon deliver a receipt therefor to
such clerk, but in such appeals from a judgment of the supe-
rior court or a housing court the deposit shall not be trans-
mitted to the appeals court unless specifically requested by said
appeals court. The superior court or a housing court may give
directions as to the manner of keeping such deposit. Upon
final judgment for the plaintiff, all money then due to him
may be recovered in an action on the bond provided for in the
third paragraph of this section.

48
49
50
51
52

54
s^>

56
57

A party may make a motion to waive the appeal bond pro-
vided for in this section if he or she is indigent as provided
in section 27A of chapter two hundred and sixty-one. Such
motion shall, together with a notice of appeal and any sup-
porting affidavits, be filed within the time limits set forth in
this section. The court shall forthwith make a decision on
the motion. The court shall require any person for whom the
bond or security provided for in the third paragraph has been
waived to pay in installments as the same becomes due, pend-
ing appeal, all or any portion of any rent which shall become
due after the date of such waiver. If such motion is made, no
execution shall issue until the expiration of six days from the
court’s decision on the motion or until the expiration of the
time specified in this section for the taking of appeals, which-
ever is later.
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73 Any party aggrieved by the denial of a motion to waive the

bond or who wishes to contest the amount of periodic pay-
ments required by the court may seek review of such decision
as hereinafter provided. If the motion was made in the supe-
rior court or a housing court, the request for review shall be
to the single justice of the appeals court at the next sitting
thereof. If the motion was made in any district or municipal
court, the request for review shall be to the superior court
then sitting in the same county, if any, or, if not, to -the supe-
rior court sitting in the nearest county or in Suffolk county.
The court receiving (the request Shall review the findings, the
amount of bond or deposit, if any, and the amount of periodic
payment required, if any, as if it were initially deciding the
matter, and said court may withdraw or amend any finding
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87 or reduce or rescind any amount of bond, deposit or periodic
payment When in its judgment the facts so warrant.88

89 Any party may file a request for such review with the clerk
of the court originally hearing the request to waive bond with-
in the time period provided in this section for filing notice of
appeal, or within six days after receiving notice of the deci-
sion of the court on the motion to waive bond, whichever is
later. Said court shall then forward the motion, the court’s
findings and any other documents relevant to the appeal to
the clerk of the court reviewing such decision who, upon re-
ceipt thereof, shall schedule a speedy hearing thereon and
send notice thereof to the parties. Any request for review
filed pursuant to this section shall be heard upon statements
of counsel, memoranda and affidavits submitted by the par-
ties. Further testimony shall be taken if the reviewing court
shall find that the taking of further testimony would aid the
disposition of the review.
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Upon the rendering of a decision on review, the reviewing
court shall give notice of the decision to the parties and the
defendant shall comply with the requirements of such decision
within live days after receiving notice thereof. If the de-
fendant fails to file with the clerk of the court rendering the
judgment, the amount of bond, deposit or periodic payment
required by the decision of the reviewing court within five
days from receipt of notice of said decision, the appeal from
the judgment shall be dismissed. Where a defendant seeks re-
view- pursuant to this section, no execution shall issue until
the expiration of five days from the date defendant has re-
ceived notice of the decision of the reviewing court.
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