
SENATE 1647

By Ms. Pollard, a petition (accompanied by bill, Senate, No. 1647) of
Sharon M. Pollard, Lucile P. Hicks, Mary Jane Gibson, Susan D. Schur,
Barbara E. Gray, Marie E. Howe, George Bachrach, Nicholas J. Costello
and Gerard D’Amico for legislation to clarify the law providing protection
against domestic violence. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-two.

An Act clarifying the law providing protection against

DOMESTIC VIOLENCE.

Be it enacted by theSenate and House of Representatives in General
Court assembled, and by the authority of thesame, as follows:

®hr (Commmiuirallh of Massachusetts

1 Section 1. Chapter 208 of the General Laws is hereby
2 amended by striking out section 34C, inserted by section 1 of
3 chapter 447 of the acts of 1978, and inserting in place thereof
4 the following section:

5 Section 340. Whenever the superior court department or a
6 division of the probate and family court department issues an
7 order to vacate under the provisions of section thirty-four B,
8 or an order prohibiting a person from imposing any restraint
9 on the personal liberty of another person under section eight-

-10 een or under the provisions of section thirty-two of chapter
11 two hundred and nine, the register or clerk-magistrate shall
12 transmit two certified copies of each order forthwith to the
13 appropriate law enforcement agency which shall serve one
14 copy of each such order upon the defendant. Unless other-
-15 wise ordered by the court, service shall be by delivering a copy

jjl6 in hand to the defendant. Law enforcement officers shall use
17 every reasonable means to enforce such order. Law enforce-
18 ment agencies shall establish procedures adequate to insure
19 that an officer at the scene of an alleged violation of such or-

-20 der may be informed of the existence and terms of such order.
21 The court shall notify the appropriate law enforcement agency
22 in writing whenever any such order is vacated by the court
23 and shall direct the agency to destroy all records of such va-
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24 cated order and such agency shall comply with such direc-
-25 tive.
26 Any violation of such order shall be punishable by a fine of
27 not more than five thousand dollars or by imprisonment for
28 not more than two and one-half years in the house of correc-
-29 tion, or both such fine and imprisonment. Each such order
30 issued shall contain the following statement: VIOLATION OF
31 TfflS ORDER IS A CRIMINAL OFFENSE.
32 Any such violation may be enforced in the superior or dis-
-33 trict or Boston municipal court departments. Criminal reme-
-34 dies provided herein are not exclusive and do not preclude
35 any other available civil or criminal remedies. The superior
36 or probate or family court departments may enforce such or-
-37 ders by civil contempt procedure.

1 Section 2. Section lof chapter 209 A is hereby amended
2 by striking out the definition of the word “Court” and insert-
-3 ing in place thereof the following definition:
4 “Court”, the superior, probate and family, district or Boston
5 municipal court departments of the trial court.
1 Section 3. Said chapter 209 A is hereby further amended
2 by striking out section 2 and inserting in place thereof the fol-
-3 lowing section;
4 Section 2. Proceedings under this chapter shall be filed,
5 heard and determined in the superior court department or the
6 Boston municipal court department or respective divisions of
7 the probate and family or district court departments having
8 venue over the plaintiff's residence. If the plaintiff has left a
9 residence or household to avoid abuse, such plaintiff shall have

10 the option of commencing an action in the court having venue
11 over such prior residence or household, or in the court having
12 venue over the present residence or household.

1 Section 4. Said chapter 209 A is hereby further amended
2 by striking out sections 3 to 6, inclusive, and inserting in place
3 thereof the following four sections:
4 Section 3. A person suffering from abuse from an adult or
5 minor family or household member may file a complaint in
6 the court requesting protection from such abuse, including,
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7 but not limited to, the following orders:—
8 (a) ordering the defendant to refrain from abusing the
9 plaintiff whether the defendant is an adult or minor.

10 (b) ordering the defendant to vacate forthwith the house-
-11 hold. Notwithstanding the provisions of section thirty-four B
12 of chapter two hundred and eight, an order to vacate shall be
13 for a fixed period of time, not to exceed one year, at the ex-
-14 piration of which time the court may extend any such order
15 upon motion of the plaintiff for such additional times as it
16 deems necessary to protect the plaintiff from abuse;
17 (c) awarding the plaintiff, in the case of husband and wife,
18 temporary custody of a minor child;
19 (d) ordering the defendant to pay temporary support for
20 the plaintiff or any child in the plaintiff’s custody or both,
21 when the defendant has a legal obligation to support such a
22 person;
23 (e) ordering the defendant to pay to the person abused
24 monetary compensation for losses suffered as a direct result
25 of such abuse. Compensatory losses shall include, but not be
26 limited to, loss of earnings or support, out-of-pocket losses for
27 injuries sustained, medical and moving expenses and reason-
-28 able attorneys’ fees;
29 (/) ordering the plaintiff’s address to be impounded.
30 No filing fee shall be charged for the filing of the complaint.
31 The plaintiff shall not be charged for copies of orders entered
32 by the court.
33 No order under this chapter shall in any manner affect title
34 to real property.
35 Any action commenced under the provisions of this chapter
36 shall not preclude any other civil or criminal remedies. A
37 party filing a complaint under this chapter shall be required
38 to disclose any prior or pending actions for divorce under
39 chapter two hundred and eight, separate support under two
40 hundred and nine, or abuse prevention under two hundred and
41 nine A.
42 If the parties to a proceeding under this chapter are par-
-43 ties in a subsequent proceeding for divorce under chapter two
44 hundred and eight or for separate support under chapter two
45 hundred and nine, any custody or support order or judgment
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46 issued in the divorce or separate support proceeding shall su-
persede any prior custody or support order under this chap-
ter.

47
48

Section Upon the filing of a complaint under this chap-
ter, the court may enter such temporary orders as it deems
necessary to protect a plaintiff from abuse. Such relief shall
not be contingent upon the filing of a complaint for divorce or
separate support.

49
50
51
52
53

If the plaintiff demonstrates a substantial likelihood of im-
mediate danger of abuse, the court may enter such temporary
orders without notice as it deems necessary to protect the
plaintiff from abuse and shall immediately thereafter notify
the defendant that the temporary orders have issued. Notice
shall be made by the appi'opriate law enforcement agency as
provided in section seven. The court shall give the defendant
an opportunity to be heard on the question of continuing the
temporary order no later than five days after such orders are
entered. If the defendant does not appear at such hearing the
temporary orders shall continue in effect without further or-
der of the court.

54
55

56
57
58
59
60
61
62
63
64
65
66 Section 5. When the court is closed for business, any avail-

able justice of the district or Boston municipal court depart-
ment may grant relief to the plaintiff as provided under sec-
tion four if the plaintiff demonstrates a substantial likelihood
of immediate danger of abuse. Notice to the plaintiff and de-
fendant and an opportunity for the defendant to be heal'd shall
be given as provided in said section four.

67
68
69
70
71
72
73 Any order issued under this section and any documentation

in support thereof shall be certified on the next court day by
the clerk-magistrate of the court issuing such order to the
court having venue and jurisdiction over the matter. Such
certification to the court shall have the effect of
proceedings under this chapter and invoking the other provi-
sions of this chapter but shall not be deemed necessary for an
emergency order issued under this section to take effect.

74
75
76
77
78
79
80
81 Section 6. Whenever any law officer has reason to believe

that a family or household member has been abused or is in
danger of being abused, such officer shall use all reasonable
means to prevent further abuse, including: (1) remaining on

82
83
84
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85 the scene as long as there is immediate danger to the physical
86 safety of such person without the presence of a law officer,
87 including but not limited to staying in the dwelling unit for
88 a reasonable period of time; (2) assisting such person in ob-
89 taining medical treatment necessitated by an assault, which
90 may include driving the victim to the emergency room of the
91 the nearest hospital, or arranging for appropriate transporta-
92 tion to a health care facility, any law to the contrary notwith-
93 standing; (3) giving such person immediate and adequate no-
94 tice of her rights; (4) arresting any person whom the officer
95 has probable cause to believe has committed a felony; (5) ar-
96 resting any person who has committed, in the officer’s pres-
97 ence, a misdemeanor which involves abuse; (6) arresting any
98 person whom the officer has probable cause to believe has
99 committed a misdemeanor pursuant to section thirty-four C

100 of chapter two hundred and eight or section seven of chapter
101 two hundred and nine A.
102 The notice as required in Section 6(3) shall consist of hand-
103 ing such person a copy of the following statement written in
104 English and Spanish and reading the same to such person in
105 English.
106 “You have the right to go to the superior, probate, and fam-
107 ily, district or Boston municipal court if you reside within the
108 appropriate jurisdiction, and file a complaint requesting any
109 of the following applicable orders; (o) an order restraining
110 your attacker from abusing you; (b) an order directing your
111 attacker to leave your hosueshold; (c) an order awarding you
112 custody of a minor child; (d) an order directing your attacker
113 to pay support for you or any minor child in your custody if
114 the attacker has a legal obligation to support them; and (e)
115 an order directing your attacker to pay you for losses suffered

as the result of the abuse, including medical and moving ex-
117 penses, loss of earnings or support, attorneys’ fees and other
118 out-of-pocket losses for injuries sustained.”
119 “For an emergency on weekends, holidays or weeknights,
120 you may contact the police, who will refer you to any available
121 district or Boston municipal court judge.
122 “You have the right to go to the appropriate district court
123 or the Boston municipal court and seek a criminal complaint
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124 for threats, assault with a deadly weapon, assault with intent
to kill or other related offenses.125

126 “If you are in need of medical treatment, you have the right
to request that the officer present drive you to the nearest
hospital or otherwise assist you in obtaining medical treat-
ment.

127
128
129

“If you believe that police protection is needed for your
physical safety, you have the right to request that the officer
present remain at the scene until you and your children can
leave or until your safety is otherwise insured.”

130
131
132
133

Section 5. Chapter 209 A of the general laws is hereby
amended by inserting after section six the following sec-
tions:

1
2
3

Section 7. Whenever the court orders the defendant to re-
frain from abusing the plaintiff or orders the defendant to
vacate the household under sections three or four of chapter
209A, the register or clerk-magistrate shall transmit two cer-
tified copies of each such order and one copy of the complaint
and summons forthwith to the appropriate law enforcement
agency which shall service one copy of each order upon the
defendant, together with a copy of the complaint and sum-
mons. Unless otherwise ordered by the court, service shall be
by delivering a copy in hand to the defendant. Law enforce-
ment officers shall use every reasonable means to enforce such
orders. Law enforcement agencies shall establish procedures
adequate to insure that an officer on the scene of an alleged
violation of such order may be informed of the existence and
terms of such order. The court shall notify the appropriate
law enforcement agency in writing whenever any such order
is vacated and shall direct the agency to destroy all record of
such vacated order and such agency shall comply with such
directive.

4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
9.9.

D Any violation of such order shall be punishable by a fine of
not more than five thousand dollars or by imprisonment for
not more than two and one-half years in a house of correc-
tion or both such fine and imprisonment. Each such order is-
sued shall contain the following statement ; VIOLATION OF
THIS ORDER IS A CRIMINAL OFFENSE.

24
25
26
21
28
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29 Any such violation may be enforced in the superior, the
30 district or Boston municipal court departments. Criminal
31 remedies provided herein are not exclusive and do not pre-
-32 elude any other available civil or criminal remedies. The su-
-33 perior, probate and family, district and Boston municipal
34 court departments may enforce such order by civil contempt
35 procedure.
36 Section 8. Upon request of the plaintiff, the court shall im-
-37 pound the plaintiff’s address.
38 The records of cases arising out of an action brought un-
-39 der the provisions of this chapter where the defendant is a
40 minor shall be withheld from public inspection except by or-
-41 der of the court; provided, that such records shall be open, at
42 all reasonable times, to the inspection of the minor, said
43 minor’s parent, guardian, attorney, and to the plaintiff and
44 the plaintiff’s attorney, or any of them.
45 Section 9. If an action under this chapter is commenced in
46 the probate and family, district, or Boston municipal court
47 departments of the trial court, and the plaintiff requests mone-
-48 tary compensation for an amount not exceeding seven thou-
-49 sand five hundred dollars, the action shall be heard initially
50 by a justice sitting in said court. The plaintiff or defendant
51 may, within ten days after the receipt of the court’s finding
52 or decision on the issue of monetary compensation, file in the
53 court where such decision was made, a claim of trial by jury
54 in the superior court department on the issues of monetary
55 compensation. All other issues shall be heard by the court
56 where the action was originally filed. The superior court trial
57 by jury shall not affect any other orders entered under this
58 chapter by the probate and family, district or Boston munici-
-59 pal court departments. The claim of trial by jury shall be ac-
-60 companied by an entry fee of five dollars and a bond in the
61 penal sum of one hundred dollars, with such surety or sureties
62 as may be approved by justice of the court or by the register
63 of the probate and family court department or clerk-magis-
-64 trate of the district or Boston municipal court department,
65 payable to the other party, conditioned to satisfy any judg-
-66 ment for costs which may be entered against the party as-
-67 serting such claim of trial by jury in the superior court in said
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B8 cause within thirty days after the entry thereof. The register
or clerk-magistrate shall forthwith transmit copies of the pa-
pers and the entry fee to the clerk of the superior court. A
finding for the plaintiff in the probate and family court, dis-
trict or Boston municipal court department shall be prima
facie evidence for the plaintiff in the superior court trial.

69
70
71
72
IQ
73

If an action under this chapter is commenced in the probate
and family court, district or Boston municipal court depart-
ment of the trial court and the plaintiff requests monetary
compensation for an amount exceeding seven thousand five
hundred dollars, the plaintiff or defendant may file in the
court in which the action is pending a claim of trial by jury
on the issue of monetary compensation in the superior court
together with a sum of five dollars for the entry of the cause
in the superior court, and a bond in the sum of one hundred
dollars, with such surety or sureties as may be approved by
the court or by the clerk-magistrate of said district court or
register of said probate and family court payable to the other
party, conditioned to satisfy any judgment for costs which
may be entered against the party asserting such claim of trial
by jury in the superior court in said cause within thirty days
after the entry hereof. Such claim of trial by the superior
court shall be filed no later than twenty-five days after service
of the complaint and summons. If such claim is made, only the
the issue of monetary compensation shall be transferred to
and tried separately in the superior court. All other issues
shall be heard by the court where the action was originally
filed. The superior court trial shall not affect any other order
entered under this chapter by the probate and family, dis-
trict or Boston municipal court department. The register or
clerk-magistrate shall forthwith transmit copies of the papers

74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96

98
nd entry fee to the clerk of the superior court.99

100 Section 10. The administrative justices of the superior court,
probate and family court, district court, and the Boston mu-
nicipal court departments shall jointly promulgate a form of

101
102

nplaint for use under chapter two hundred and nine A of103
the General Laws which shall be in such form and language to
permit a plaintiff to prepare and file such complaint pro se.

104
105

'ction 11. If any of the provisions of this act or the appli-106
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107 cation of such provisions to any persons or circumstances,
108 shall be held invalid, the remainder thereof or the application
109 of such provisions to persons or circumstances other than
110 those wherein it is held invalid, shall not be affected thereby.

1 Section 6. Section 120 of chapter 266 of the General Laws
2 is hereby amended by striking out the first sentence and in-
-3 serting in place thereof the following sentence: Whoever,
4 without right enters or remains in or upon the dwelling house,
5 buildings, boats or improved or enclosed land, wharf, or pier
6 of another, after having been forbidden so to do by the person
7 who has lawful control of said premises, whether directly or
8 by notice posted thereon, or in violation of a court order pur-
-9 suant to section thirty-four B of chapter two hundred and

10 eight or section three or four of chapter two hundred and
11 nine A, shall be punished by a fine of not more than one hun-
-12 dred dollars or by imprisonment for not more than thirty days
13 or both such fine and imprisonment.

1 Section 7. Section 28 of chapter 276 of the General Laws
2 is hereby amended by striking out the first sentence and in-
-3 serting in place thereof the following sentence: Any officer
4 authorized to serve criminal process may arrest, without a
5 warrant, and detain a person found in the act of stealing prop-
-6 erty in the presence of the officer regardless of the value of
7 the property stolen and may arrest, without a warrant, and
8 detain a person whom the officer has probable cause to believe
9 has committed a misdemeanor by violating an order to vacate

10 under section thirty-four B of chapter two hundred and eight
11 or sections three or four of chapter two hundred and nine A;
12 or a temporary restraining order under section eighteen of
13 chapter two hundred and eight or section thirty-two of chap-
-14 ter two hundred and nine or section three or four of chapter
15 two hundred and nine A.








