SENATE

No. 1750

By Mr. Backman, a petition (accompanied by bill, Senate, No. 1750) of
Daniel J. Foley, Jack H. Backman, A. Joseph DeNucci and John G. King
for legislation to provide further protection of elderly persons in the community. Human Services and Elderly Affairs.
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In the Year One Thousand Nine Hundred and Eighty-two.

An Act to

provide further protection

of

elderly

persons

IN THE COMMUNITY.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

I

1 Section 1. Chapter 19A of the General Laws, as most re-2 cently amended by chapter 566 of the acts of 1980, is hereby
3 further amended by inserting after section 13 the following;
3
Section Ilf. For the purposes of sections 14-27, the follow-4 ing words and terms shall, unless the context otherwise re-5 quires, have the following meaning:
6
“abuse,” an intentional action or omission to act which re-7 suits in serious physical, mental, or emotional harm to an el-8 derly person; provided, however, no person shall be considered
9 to be abused or neglected for the sole reason that he is being
10 furnished or relies upon treatment in accordance with the
11 tenets and teachings of a well-recognized church or denom-12 ination by a duly accredited practitioner thereof;
13 “caretaker,” the person or persons with the responsibility
14 for the care of an elderly person. The responsibility may arise
15 as the result of a family relationship, or by the voluntary or
16 contractual duty undertaken on behalf of an elderly person,
17 or by a fiduciary duty imposed by law;
18
“conservator,” a person who is appointed to manage the es-19 tate of a protected person pursuant to chapter two hundred
20 and one;
“court,” the probate and family court;
21
“department,” the Department of Elder Affairs;
22
“elderly person,” an individual who is sixty years of age or
23

24

over;

2

SENATE —No. 1750.

25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51
52
-53
54
55
-56
-57

[Mar.

“emergency,” a situation in which an elderly person is living in conditions which present a substantial risk of death or
immediate and serious physical or mental harm;

a team of medical psycho“geriatric evaluation process
logical, psychiatric, social work professionals designated or
established by the department for the purpose of conducting
comprehensive physical, mental, social evaluation of an elderly person;
”

“guardian,” a person who has qualified as a guardian of an
elderly person pursuant to chapter two hundred and one, but
shall not include a guardian ad litem;
“protected person,” an elderly person for whom a conservator or guardian has been appointed or other protective order
has been made;
“protective services services which are necessary to prevent, eliminate and/or remedy the effects of abuse to an el”

derly person;

“protective services agency,” a public or nonprofit private
agency, corporation, board, or organization designated by the

department pursuant to this act to
to elderly persons.

furnish protective services

Section 15. (a) Any physician, medical intern, medical examiner, dentist, nurse, family counselor, probation officer,
social worker, policeman, licensed psychologist, coroner, reg-

istered physical therapist, registered occupational therapist,
osteopath, podiatrist, executive director of a licensed home
health aid agency or executive director of a homemaker service agency who has reasonable cause to believe that an elderly person is suffering from or has died as a result of abuse,
shall immediately make a verbal report of such information
or cause a report to be made to the department or its designated agency and shall within forty-eight hours make a written report to the department or its designated agency. Any
58 person so required to make such reports who fails to do so
59 shall be punished by a fine of not more than one thousand
60 dollars.
(b) The executive director of a home care corporation, li61
-62 censed home health agency or homemaker service agency shall
63 establish procedures within such agency to ensure that home-
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makers, home health aides, case managers or other staff of
said agency who have reasonable cause to believe that an elderly person has been abused shall report such case to the
executive director of the corporation or agency. The executive director shall immediately make a verbal report of such
information or cause a report to be made to the department or
its designated agency and shall within forty-eight hours make
a written report to the department or its designated agency.
(c) In addition to those persons required to report to this
section, any other person may make such a report to the department or its designated agency, if any such person has
reasonable cause to believe that an elderly person is suffering from or has died as a result of abuse.
(d) No person so required to report pursuant to subsection
(a) shall be liable in any civil or criminal action by reason
of such report. No other person making such a report pursuant to subsections (b) or (c) shall be liable in any civil or
criminal action by reason of such report if it was made in good
faith. No employer or supervisor may discharge, demote,
transfer, reduce pay, benefits or work privileges; prepare a
negative work performance evaluation; or take any other action detrimental to an employee or supervisee who file a report in accordance with this section by reason of such report.
(e) Reports made pursuant to subsection (a) and (b) shall
contain the name, address and approximate age of the elderly
person who is the subject of the report; information regarding the nature and extent of the abuse; the name of the person’s caretaker, if known; any medical treatment being received or immediately required, if known; any other information the reporter believes to be relevant to the investigation;
and the name and address of the reporter and where said reporter may be contacted, if the reporter wishes to provide said
information. The department shall widely publicize the provisions of this section and the process by which reports of
abuse shall be made.

Section 16. (a) Subject to appropriation, the department
shall develop a coordinated system of protective services for
101 elderly persons who are determined to be abused. In planning
99

100

102 this system, the department shall obtain the advice of agencies
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currently involved in the provision of social, health, legal, nutritional, and other services to the elderly, as well as elderly
advocacy organizations.
(b) Within this protective services system, the department
shall establish a mechanism for the receipt of reports made
pursuant to section lo which shall operate and be accessible
on a twenty-four hour per day basis. If the department or its
designated agency has reasonable cause to believe that an elderly person has died as a result of abuse, the death shall
immediately be reported to the district attorney of the county
in which the elderly person resided. Within forty-five days
of the receipt of a report made pursuant to section 15(a), the
department or its designated agency shall notify the reporter,
in writing, of its response to the report. Such notification shall
be made to a person who makes a report pursuant to section
15(c) if such reporter so requests.
(c) Subject to appropriation, and whenever deemed necessary and appropriate, the department shall designate at least
one local agency to act on behalf of the department with a
geographic area as defined by the department. The department may designate any public agency or private non-profit
organization which has the capacity to implement a service
plan through direct access to social, health and mental health
services. The department shall utilize to the extent appropriate and available existing resources and services of public
and non-profit private agencies in providing protective services. The department shall insure that, whenever deemed necessary and appropriate, assessment, evaluation and service delivery shall be provided through the designated local agency
closest to the elderly person’s community.
In designating agencies, the department shall insure that:
1) persons conducting assessment, evaluation and service delivery have demonstrated experience in providing protective
and other social health services to elders, have these protective functions as their primary employment responsibility, and have other professional qualifications as determined
by the secretary; 2) continuity of care under one protective
140 services worker is assured throughout assessment, evaluation
141 and services delivery to the extent possible; 3) the depart-
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142 ment and its designated agencies, through their combined ef143 forts, have the capacity to conduct an assessment and evalua144 tion twelve hours per day, seven days per week, and whenever
145 possible to provide and arrange for protective services at least
146 twelve hours per day, seven days per week. The department
147 shall monitor assessments, evaluations, and the provision of
148 protective services by designated local agencies.
(d) The department shall issue regulations establishing
149
150 criteria and procedures for the designation of protective serv151 ices agencies or for the termination or designation or redesig152 nation of protective services agencies.
153
(e) The department shall be responsible for continuing co154 ordination and supervision of the system. In carrying out
155 these duties, the department shall, subject to appropriation,
156 (1) adopt rules and regulations for the system; (3) contin157 uously monitor the effectiveness of the system and perform
158 evaluative research about it; and (3) utilize grants from fed159 eral, state and other public and private sources to support the
160 system.
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Section 17. A protective services agency is authorized:
(1) to receive and investigate reports of abuse;
(2) to furnish protective services to an elderly person with
his or her consent;
(3) to petition the court for appointment of a conservator
or guardian or for issuance of an emergency order for protective services;
(4) to furnish protective services to an elderly person on
an emergency basis as hereinafter provided;
(5) to furnish protective services to a protected person
with the consent of such person’s guardian or conservator;
(6) to serve as conservator, guardian, or temporary guardian of a protected person;
(7) to perform all other functions determined by the department to be necessary for the administration of this
chapter.

Section 18. (a) The department or its designated agency
shall assess and evaluate the information reported pursuant
to section 15.
The assessment shall include a visit to the residence of the
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elderly person who is the subject of the report and may include consultations with appropriate service agencies and individuals who have knowledge of the elderly person’s situation including the person filing the report. The elderly person who is the subject of the report shall receive written notice that an assessment is being conducted and shall have the
right to review the file and report developed as a result of the
assessment.

189
If the assessment results in a determination that the elderly
190 person is suffering from abuse, the department or the desig191 nated agency shall evaluate the elderly person’s functional ca192 pacity, situation, and resources and shall develop a service
193 plan for the provision of protective services. Said plan shall
194 be appropriate to the needs of the elderly person and shall
195 utilize the least restrictive alternatives.
196
The department shall adopt rules and regulations establish197 ing time limits for the completion of assessments and evalua198 tions and for the implementation of service plans; provided
199 that if an emergency exists, assessments shall be completed
200 within twenty-four hours of the receipt of the report.
201
If an assessment results in a determination that the elderly
202 person has suffered serious abuse, the department or desig203 nated agency shall report such determination to the district
204 attorney of the county within which the elderly person re205 sides within forty-eight hours. The district attorney may in206 vestigate and decide whether to initiate criminal proceedings.
207
(b) The department or the designated agency shall pro208 vide protective services in accordance with the service plan
209 developed pursuant to section 18(a). Protective sendees shall
210 include but shall not be limited to the following: homemaker,
211 home-health aide, transportation, legal assistance, counseling
212 and nutrition services.
213
The department or the designated agency is authorized to
214 provide and/or arrange for additional services as may be
215 necessary to assist and protect elderly persons who have been
216 abused, including but not limited to the following: emergency
217 housing, medical care, mental health care, emergency financial
218 assistance, foster care and adult day care services.
219
Section 19. (a) Any elderly person who requests or af-
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firmatively consents to the receipt of protective services may
receive said services. If the person withdraws or refuses consent, the service shall not be provided or continued except as
provided
provided in section
section 20.
20.
224
(b) No person shall interfere with the provision of protec225 tive services to an elderly person who requests or consents
226 to receive such services. In the event that interference oc227 curs on a continuing basis, the department, a protective serv228 ices agency, or the public guardian may petition the court to
229 enjoin such interference.
230
Section 20. (a) If the department or its designated agency
231 has reasonable cause to believe that an elderly person is suffer232 ing from abuse and lacks the capacity to consent to the pro233 vision of protective services, the department or its designated
234 agency may petition the court for a finding that the elderly
235 person is incapable of consenting to the provision of protec236 tive services. Said petition shall set forth the specific facts
237 upon which the department or the designated agency relied in
238 making the determination. The court shall hold a hearing on
239 the matter within fourteen days of the filing of the petition.
240 The court shall give notice to the elderly person who is the
241 subject of the petition at least five days prior to the date set
242 for the hearing. The elderly person who is the subject of the
243 petition shall have the right to be present; be represented by
244 counsel; present evidence; and examine and cross-examine
245 witnesses. If the elderly person who is the subject of the pe246 tition is indigent, the court shall appoint counsel to represent
247 him. If the court determines that the elderly person lacks the
248 capacity to waive the right to counsel, the court shall appoint
249 a guardian ad litem to represent the interests of the individ250 ual. If, after the hearing, the court determines, based upon
251 clear and convincing evidence, that the elderly person has been
252 abused, is in need of protective services and lacks the capacity
253 to consent and no other person who is authorized to consent
254 is available or willing to consent, the court may appoint a con255 servator, guardian, or other person authorized to consent to
256 the provision of protective services, provided that the court
257 shall establish the least restrictive form of fiduciary repre258 sentation that will satisfy the needs of the elderly person. In
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addition or in the alternative, the court may issue an order
requiring the provision of services. The order shall contain a
specific description of the services to be provided and insure
that the least restrictive alternatives are utilized.
(b) If an emergency exists and the department, its designated agency, a member of the immediate family or a caretaker has reasonable cause to believe that an elderly person is
suffering from abuse and lacks the capacity to consent to the
provision of protective services, said department, designated
agency, member of the immediate family or caretaker may petition the court for an emergency order of protective services.
The court shall give notice to the elderly person who is the
subject of the petition at least twenty-four hours prior to the
hearing. The court may dispense with notice upon finding that
immediate and reasonable foreseeable physical harm to the
individual or others will result from the twenty-four hour delay and that reasonable attempts have been made to give such
notice. If after the hearing, the court determines, based on
clear and convincing evidence that the elderly person has been
or is being abused, that an emergency exists, and that the elderly person lacks the capacity to consent to the provision of
services, the court may order the provision of protective services on an emergency basis. The court shall order only those
services necessary to remove the conditions creating the emergency and shall specifically designate the authorized services
in its order. The order for emergency protective services shall
remain in effect for a period not to exceed seventy-two hours.
Said order may be extended for an additional seventy-two
hour period if the court finds that the extension is necessary
to remove the emergency.

(c) The court shall not order an institutional placement
or change of residence unless it finds that no less restrictive
alternative will meet the needs of the elderly person. No elderly person may be committed to a mental health facility
pursuant to this chapter. The elderly person or his or her
court-appointed representative, the department, or the desig295 nated agency may petition to have any order issued pursuant
296 to subsections (a) or (b) set aside or modified at any time.
297
Section 21. (a) Subject to appropriation, the department
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298
299
300
301

shall establish a geriatric evaluation process for the purpose
of conducting a comprehensive physical, mental, or social
evaluation of an elderly person for whom a petition has been
filed in a court for appointment of a conservator or guardian
302 or for an emergency order for protective services.
303
(b) The evaluation of an elderly person conducted by the
304 geriatric evaluation process should include at least the follow-305 ing:

306
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311

(1) The name and address of the place where the person
is residing and of the person or agency, if any, who is providing services at present;
(2) A description of the treatment and services, if any,
presently being provided to the person;
(3) An evaluation of the person’s present physical, mental,

312 and social condition; and
(4) A recommendation concerning the least restrictive
313
314 course of services, care or treatment consistent with the per-315 son’s needs.
(c) Subject to appropriation, the cost of this evaluation
316
317 should be borne by the department.
318
(d) The elderly person has the right at his own expense to
319 secure an independent medical and/or psychological or psy-320 chiatric examination relevant to the issue involved in any
321 hearing under this section and to present a report of his in-322 dependent evaluation or the evaluator’s personal testimony
323 as evidence at the hearing.
324
Section 22. The department shall establish, by regulation,
325 financial eligibility guidelines which provide a procedure for
326 reimbursement by elderly persons for all or part of cost of
327 protective services. If the department or the designated agen-328 cy determines, pursuant to section 18, that an elderly person
329 who is in need of protective services has sufficient resources to
330 pay for part or all of the cost of protective services, it shall
331 initiate said procedures for reimbursement. If the department
332 or designated agency determines that an elderly person does
333 not have sufficient resources, no reimbursement for any such
334 costs shall be charged to the elderly person.
No elderly person shall be required to reimburse the de335
for part or all of the cost of protective services unpartment
-336

10
337
338
339
340
341
342
343
344
345
346
347
348
349
350
351
352
353
354
355
356
357
358
359

360
361
362
363
364
365
366
367
368
369
370
371

372
373
374
375

SENATE —No. 1750.

[Mar.

less he or she has been notified prior to the commencement
of service provision that a reimbursement will be charged.
No elderly person shall be required to reimburse the department for protective services before service provision commences.
Section 23. (a) Except as otherwise provided in this section, all records containing personal data which are created,
collected, used, maintained or disseminated pursuant to this
chapter shall not be public records, and all dealing with them
shall be governed by the provisions of chapter 66A, the notice
provisions of section 63 of chapter thirty and the enforcement
provisions of section three B of chapter two hundred and fourteen.

If the department, any designated agency, or any other
agency obligated to make an assessment under this chapter
determines that the allegations in a report cannot be substantiated, it shall within three months of such determination,
either (i) destroy said report and any other records containing personal data created because of the receipt of said report or (ii) physically remove therefrom all personal identifiers; provided, however, that the department, the designated
agency or any other agency obligated to make assessments
may create and hold whatever statistical records it needs for
purposes of planning and reporting, as may be prescribed by
regulations adopted by the department pursuant to section 2
of chapter 30. Each government agency shall promulgate regulations prescribing the manner of creating and holding its
own such statistical records, and the department shall adopt
such regulations for itself and any designated agency.
(c) The department, any designated agency, or any other
agency obligated to make an assessment under this chapter
shall inform in writing an individual, upon his request,
whether he is a data subject, as that term is defined in section one of chapter 66A, with respect to records created or
maintained under this chapter, and if so, the department or
agency shall make such data fully available to him or his authorized representative, upon his request, in a form comprehensible to him, unless doing so is prohibited or excused under the provisions of this or any other statute. In making any
(b)
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disclosure or information to a data subject the department or
agency may remove personal identifiers relating to a third
person, except where such third person is an officer or employee of a government or non-governmental department or
agency obligated to make assessments under this chapter.
(d) Any agent or employee of the department, a designated
agency, or any other agency obligated to make an assessment
under this chapter who violates the provisions of chapter 66A,
as modified by this section, with respect to records created
or maintained under this chapter shall be punished by a fine of
not more than five hundred dollars, or, if harm shall have resuited to anyone whose privacy was sought to be protected
by the provision violated, by a fine of not more than one
thousand dollars, and, if such agent or employee is employed
by the commonwealth, he shall also be subject to administrative disciplinary action pursuant to regulations adopted by
the department or agency under section two of chapter thirty
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Section 2Jf. Within 120 days following the end of each fiscal
year, the department shall submit a report to the governor,
the general court and the public which shall include a description of the activities of the department and all designated
agencies pursuant to sections 14 through 27 of this act, during the preceding fiscal year. Said report shall contain statistical information about the number and types of reports received under section 15; the results of the assessments and
evaluations conducted and the amount, type and costs of services provided under section 18; and information on the quality
of services provided and the results of such services in terms
of alleviating abuse. Said report shall identify problems that
may arise in the implementation of this act and shall contain the recommendations of the department for action on the
part of the legislature.
Section 25. The secretary shall adopt and from time to time
revise rules and regulations for the implementation of the provisions of sections 15 through 24.
Section 26. Nothing in this act shall be construed to be a
limitation of the powers and responsibilities assigned by law
to other departments or agencies.
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415
Section 27. Subject to appropriation, the department shall
416 implement the provisions of sections 14 through 27 by July
417 1, 1982.
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Section 2. If any provision of the act or the application
thereof to any person or circumstance is held invalid, such
invalidity shall not affect any other provision or application
of the act which can be given effect without the invalid provision or application, and to this end the provisions of the act
are declared severable.

