
SENATE No. 1824

By Mr. Bertonazzi, a petition (accompanied by bill, Senate, No. 1824) of
Louis P. Bertonazi, Chester G. Atkins, Walter J. Boverini, Anna P. Buck-
ley, other members of the General Court and others for legislation to in-
crease the penalties for driving under the influence of liquor and to create
an office to advocate the effective enforcement of the drunk driver laws.
Criminal Justice.

In the Year One Thousand Nine Hundred and Eighty-two.

AN ACT INCREASING THE PENALTIES FOR DRIVING UNDER THE IN-

FLUENCE OF LIQUOR AND TO CREATE AN OFFICE TO ADVOCATE THE
EFFECTIVE ENFORCEMENT OF THE DRUNK DRIVER LAWS.

Be itenacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 90 of the General Laws, section 24 (1)
2 is amended by striking it out and inserting in place thereof the
3 following paragraphs:
4 (1) (a) It is unlawful for any person to operate a motor
5 vehicle upon any way or in any place in which the public has
6 a right of access, or upon any way or in any place to which
7 members of the public have access as invitees or licensees
8 while under the influence of intoxicating liquor, or marijuana,
9 narcotic drugs, depressants or stimulant substances, all as de-

-10 fined in section one of chapter ninety-four C, or the vapors
11 of glue.
12 (b) (1) A court, before imposing sentence upon a person
13 found guilty of section (1) (a) shall ascertain by inquiry of
14 the office of the registrar of motor vehicles or of the board
15 of probation, or of both offices, what records or other infor-
-16 mation said office has tending to show that said person had
17 been convicted of or assigned to an alcohol education and/or
18 rehabilitation program because of a like offense by a court of
19 the commonwealth within a period of ten years immediately
20 preceding the commission of the offense with which he is
21 charged.
22 (b) (2) For the purpose of subdivision (1) of this section, a
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23 person shall be deemed to have been convicted if he pleaded
24 guilty or nolo contendere or was found or adjudged guilty by
25 a court of competent jurisdiction, whether or not he was placed
26 on probation without sentence or suspended sentence or the
27 case was placed on file, and a license shall be revoked under
28 the paragraphs of this subdivision notwithstanding the filing
29 of an appeal, motion for a new trial or exceptions. Where
30 there has been more than one conviction in the same prosecu-
-31 tion, the date of the first conviction shall be deemed the date
32 of conviction.
33 (c) (1) When a person violates paragraph (a) (1) of this
34 subdivision for the first time or has not been convicted or as-
-35 signed to an alcohol education and/or rehabilitation program
36 by a court within five years because of like offenses, such per-
-37 son unless the court disposes of the charge under the provi-
-38 sions of section 24 D and section 24 E of this chapter, shall be
39 punished by imprisonment for at least one week but not more
40 than two years, or by a fine of not less than three hundred
41 dollars nor more than one thousand dollars or by both im-
-42 prisonmetn and fine. The fine upon such person shall not be
43 reduced to less than three hundred dollars.
44 (c) (2) Upon conviction, a court punishing a person under
45 paragraph (c) (1) shall forthwith notify the registrar of mo-
-46 tor vehicles of its findings, who shall immediately revoke the
47 license or right to operate of the person convicted. The regis-
-48 trar shall not issue a new license or privilege to operate to the
49 the person, until one year after the date of conviction.
50 (d) (1) When a person violates paragraph (a) (1) of this
51 subdivision for a second time within five years of a conviction
52 or assignment to an alcohol education and/or rehabilitation
53 program by a court becasue of a like offense, such person shall
54 be punished by imprisonment for at least one week but not
55 more than two years, or by such imprisonment and a fine of
56 not less than five hundred dollars nor more than fifteen hun-
-57 dred dollars. Prosecutions against offenders described in this
58 paragraph shall neither be contineud without a finding nor
59 placed on file.
60 (d) (2) Upon conviction, a court punishing a person under
61 this subsection shall forthwith notify the registrar of motor
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62 vehicles of its findings, who shall immediately revoke the li-
-63 cense or right to operate of the person convicted. The regis-
64 trar shall not issue a new license or right to operate to the
65 person, unless the prosecution of such person has terminated
66 in favor of the person, until two years after the date of con-
67 viction, or unless the court notifies the registrar to issue a
68 new license to the person under the provisions for early rein-
69 statement as provided in paragraph (d) (3).
70 (d) (3) Any time after a year has elapsed since the date
71 of conviction, the court in its discretion may hold a hearing
72 to determine whether such person can be safely issued a new
73 license. At such hearing, the person must agree to accept pro-
74 bation supervision for at least one more year, furnish proof
75 of successful completion of an intense alcohol rehabilitation
76 program, the costs of such prgorams to be borne by the per-
77 son, and demonstrate to the court that the cause of the present
78 and past violations have been dealt with or brought under
79 control. If the court finds sufficient basis to conclude that such
80 person does not constitute a present or future threat to the
81 public’s safety, it shall notify the registrar of such findings,
82 who shall issue to the person a new license or right to oper-
83 ate.
84 (d) (4) The probation officer supervising a person pursu-
85 ant to the provisions of paragraph (d) (3) shall at any time
86 make a written report to the court if such person has failed to
87 satisfactorily comply with a court ordered program or if such
88 person’s operation of a motor vehicle constitutes a threat to
89 the public safety. Upon receipt of such report the court shall
90 determine that said person has failed to satisfactorily comply
91 with said program or that the person’s operation of a motor
92 vehicle constitutes such a threat, the court shall forthwith
93 notify the registrar of said finding, and who shall without
94 further hearing revoke said person’s license or right to oper-
95 ate. Such revocation shall be for the remainder of the period
96 originally provided under this subsection.
97 (e) (1) When a person violates paragraph (1) (a) for a
98 third or a subsequent time within ten years of a first convic-
99 tion or assignment to an alcohol education and/or rehabilita-

100 tion prgoram by a court because of a like offense, such person
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shall be punished by imprisonment for at least sixty days but
not more than two years, or by such imprisonment and a fine
of not less than one thousand dollars nor more than three
thousand dollars. Prosecutions against such person under this
paragraph shall neither be continued without a finding nor
placed on file.
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(e) (2) Upon conviction, a court punishing a person under
paragraph (e) (1) shall notify the registrar of motor vehicles,
who shall immediately revoke the person’s license or right to
operate. Notwithstanding the provisions of section 22F of
chapter 90, the registrar shall not issue a new license or right
to operate to such person, unless the prosecution of such per-
son has terminated in favor of the person, until five years af-
ter the date of conviction; provided, however, that such per-
son may, after the expiration of three years from the day of
conviction apply for and shall be granted a hearing before the
registrar for the purpose of requesting the issuance of a new
license on a limited basis on the grounds of hardship and a
showing by the person that the causes of the present and past
violations have been dealt with or brought under control. The
registrar may, in his discretion, issue such a license under
terms and conditions as he deems appropriate and necessary.
An appeal to the suyerior court may be held, in accordance
with provisions of chapter thirty A, from any order of the
registrar of motor vehicles under the provisions of this sec-
tion.
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127 (f) Where a person is convicted of violating paragraph (a)

of subdivision (1) of this section, and the registrar determines
upon investigation and after hearing that the person so con-
victed in committing the offesne caused an accident resulting
in the death of another, regardless whether the death pre-
ceded or occurred after conviction, the registrar, notwith-
standing the foregoing paragraphs of this subdivision, shall
not issue a new license or right to operate to such person until
ten years after the date of conviction.
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(g) Notwithstanding the provisions of section 23 of chap-
ter 90, any person operating a motor vehicle after such per-
son’s license or right to operate has been suspended by a court
or revoked by the registrar of motor vehicles because of a
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140 violation of section (1) (a) of this section, or after notice of
141 such revocation of his license or right to operate a motor
142 vehicle has been issued by the registrar and received by such
143 person or by his agent or employer, and prior to the restora-

-144 tion of such license to operate shall be punished upon convic-
-145 tion by a fine of not less than two hundred dollars nor more
146 than one thousand dollars or by imprisonment of not less than
147 fourten days nor more than two years, or both. Prosecution
148 against a person under this paragraph shall neither be con-
-149 tinued without a finding nor placed on file.
150 (h) The minimum period of impjrisonment prescribed in
151 paragraph (d)(1), (e)(1) and (f) shall not be reduced, nor
152 suspended, nor shall any person punished under these sections
153 be eligible for probation, parole, or furlough or receive any
154 deduction from his sentence for good conduct until he shall
155 have served the minimum period of such sentence; provided,
156 however, that the commissioner of corrections may, on the
157 recommendations of the warden, superintendent, or other per-
-158 son in charge of a correctional institution, or the administra-
-159 tor of a county correctional institution, grant to an offender
160 committed under this subsection a temporary release in the
161 custody of an officer of such institution for the following pur-
-162 poses only: to attend the funeral of a relative; to visit a criti-
-163 cally ill relative; or to obtain emergency medical or psychi-
-164 atric services unavailable at said institution. Prosecutions
165 commenced under this section shall neither be continued with-
-166 out a finding nor placed on file.
167 (i) In any prosecution for a violation of paragraph (a) of
168 this subdivision, evidence of the percentage, by weight, of al-
-169 cohol in the defendant’s blood at the time of the alleged of-
-170 fense, as shown by chemical test or analysis of his blood or
171 as indicated by chemical test or analysis of his breath, shall
172 be admissible and deemed relevant to the determination of the
173 question of whether such defendant was at such time under
174 the influnce of intoxicating liquor; provided, however, that if
175 such test or analysis was made by or at the direction of a
176 police officer, it was made with the consent of the defendant,
177 the results thereof were made available to him upon his re-
-178 quest, and the defendant was afforded a reasonable opportu-
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nity, at his request and at his expense, to have another such
test or analysis made by a person or physician selected by
him; and provided, further, that blood shall not be withdrawn
from any party for the purpose of such test or analysis except
by a physician, registered nurse or certified medical techni-
cian. Evidence that the defendant failed or refused to consent
to such test or analysis shall not be admissible against him in
a civil or criminal proceeding but shall be admissible in any
action by the registrar under paragraph (j). If such evidence
is that such percentage was five one-hundredths or less, there
shall be a presumption that such defendant was not under the
influence of intoxicating liquor, and he shall be released from
custody forthwith, but the officer who placed him under arrest
shall not be liable for false arrest, if such police officer has
reasonable grounds to believe that the person arrested had
been operating a motor vehicle upon any such way or place
while under the influence of toxicating liquor; if such evidence
is that such percentage was more than five one-hundredths
but less than ten one-hundredths, there shall be no presump-
tion; and if such evidence is that such percentage was ten one-
hundredths or more, there shall be a presumption that such
defendant was under the influence of intoxicating liquor. A
certificate, signed and sworn to, by a chemist of the depart-
ment of public safety or by a chemist of a laboratory certified
by said department, which contains the results of an analysis
made by such chemist of the percentage of alcohol in such
blood shall be prima facie evidence of the percentage of alco-
hol in such blood.
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207 (j) Whoever operates a motor vhicle upon any way or in

any place to which the public has a right of access, or upon
any way or in any place to which the public has access as in-
vitees or licensees, shall be deemed to have consented to sub
mit to a chemical test or analysis of his breath or blood in the
event that he is arrested for operating a motor vehicle while
under the influence of intoxicating liquor; provided, that no
person shall be deemed to have consented to a blood test unless
such person has been brought for treatment to a medical facil-
ity licensed under the provisions of section fifty-one of chap-
ter one hundred and eleven; and provided, further, that no
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218 person who is afflicted with hemophilia, diabetes or any other
219 condition requiring the use of anticoagulants shall be deemed
220 to have consented to a withdrawal of blood. Such test shall be
221 administered at the direction of a police officer, as defined in
222 section one of chapter ninety C, having reasonable grounds to
223 believe that the person arrested has been operating a motor
224 vehicle upon such way or place while under the influence of
225 intoxicating liquor. If the person arrested refuses to submit
226 to such test or analysis, after having been informed that his
227 license or permit to operate motor vehicles or right to operate
228 motor vehicles in the commonwealth shall be suspended for a
229 period of one hundred and eighty days for such refusal, no
230 such test or analysis shall be made, but the police officer be-
-231 fore whom such refusal was made shall immediately prepare
232 a written report of such refusal. Such written report of re-
-233 fusal shall be endorsed by a third person who shall have wit-
-234 nessed such refusal. Each such report shall be made on a form
235 approved by the registrar, and shall be sworn to under the
236 penalties of perjury by the police officer before whom such
237 refusal was made. Each such report shall set forth the
238 grounds for the officer’s belief that the person arrested had
239 been driving a motor vehicle on any such way or place while
240 under the influence of intoxicating liquor, and shall state that
241 such person had refused to submit to such chemical test or
242 analysis when requested by such police officer to do so. Each
243 such report shall be endorsed by the police chief, as defined in
244 section one of chapter ninety C, or by the person authorized
245 by him and shall be sent forthwith to the registrar. Upon re-
-246 ceipt of such report, the registrar shall suspend any license or
247 permit to operate motor vehicles issued to such person under
248 this chapter or the right of such person to operate motor ve-
-249 hides in the commonwealth under section ten for a period of
250 one hundred and eighty days.
251 (k) Any person whose license, permit or right to operate
252 has been suspended under paragraph (j) shall be entitled to a
253 hearing before the registrar which shall be limited to the
254 following issues; (1) did the police officer have reasonable
255 grounds to believe that such person had been operating a
256 motor vehicle while under the influence of intoxicating liquor
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257 upon any way or in any place to which the public has a right
258 of access or upon any way or in any place to which members
259 of the public have a right of access as invitees or licensees,
260 (2) was such person placed under arrest, and (3) did such per-
-261 son refuse to submit to such test or analysis. If, after such
262 hearing, the registrar finds on any one of the said issues in
263 the negative, the registrar shall reinstate such license, permit
264 or right to operate.

1 Section 2. Section 24D of chapter 90 of the General Laws
2 as inserted by chapter 505 of the Acts of 1975 is amended by
3 striking out the first paragraph and inserting in place thereof
4 the following:
5 Any person convicted of or charged with operating a motor
6 vehicle while under the influence of intoxicating liquors may,
7 if he consents, be placed on probation for two years and shall,
8 as a condition of probation, be assigned to a driver alcohol
9 education program as provided herein and, if deemed neces-

10 sary by the court, to an alcohol treatment or rehabilitation
11 program or to both as provided herein. Such order of proba-
-12 tion may be in addition to any penalties imposed as provided
13 in paragraphs (c) (1) & (c) (2) of subdivision (1) of section
14 twenty-four and shall be in addition to any requirement im-
-15 posed as a condition for any susepension of sentence.
16 Section 24 Dof chapter 90 of the General Laws as inserted
17 by chapter 505 of the Acts of 1975 is further amended by
18 striking out the second paragraph of section 24 D and insert-
-19 ing thereof the following paragraph:

20 In order to qualify for disposition under this section, said
21 person shall not have been previously convicted or assigned
22 to an alcohol education and/or rehabilitation program because
23 of a like offense by a court of the commonwealth within a
24 period of five years preceding the date of the commission of
25 the offense for which he is now charged and said person shall
26 cooperate in an investigation conducted by the probation staff
27 of the court in such manner as the commissioner of proba-
-28 tion shall determine. After a conviction or any other finding,
29 the case shall be continued fourteen days for disposition, at
30 which time a report shall be made to the judge.
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31 Section 24 Dof chapter 90 of the General Laws as inserted
32 by chapter 505 of the Acts of 1975 is further amended by in-
-33 serting after the second paragraph a new paragraph:
34 Any case wherein there is no conviction and is disposed of
35 under the provisions of this section, except a case wherein the
36 person is not found guilty shall not be eligible to be sealed for
37 a period of ten years notwithstanding the provisions of sec-
-38 tion 100 C of chapter 276.
39 Section 24 Dof chapter 90 of the General Laws as inserted
40 by chapter 505 of the Acts of 1975 is further amended by
41 striking the sixth paragraph and inserting in place thereof the
42 following paragraph:
43 A fee of three hundred dollars shall be paid to the chief
44 probation officer of each court by each person placed in a pro-
-45 gram of driver alcohol education and/or rehabilitation pur-
-46 suant to this section. All such fees shall be deposited with the
47 state treasurer; eighty percent of such funds to be kept in a
48 separate fund in the treasury for expenditure by the division
49 of alcoholism subject to appropriation for support of said pro-
-50 gram, and twenty percent of such funds to be kept in a sepa-
-51 rate fund in the treasury for expenditure by the office of alco-
-52 hoi countermeasures subject to appropriation for the support
53 of its mission. No person may be excluded from said program
54 for inability to pay the stated fee, provided that such person
55 files an affidavit of indigency or inability to pay with the court
56 within ten days of the date of disposition, that investigation
57 by the probation officer confirms such indigency, or established
58 that the payment of such fee would cause a grave and serious
59 hardship to the individual, and that the court enters a written
60 finding thereof. Any facility or organization with an educa-
-61 tion and/or rehabilitation program hereunder shall be subro-
-62 gated to any public or private third party payments which
63 may be due for the costs of alcohol treatment rehabilitation,
64 or both.

1 Section 3. Section 24E of chapter 90 of General Laws as
2 most recently amended by chapter 505 of the Acts of 1975 is
3 hereby amended by striking out all its provisions and insert-
-4 ing in place thereof the following paragraph:
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5 The provisions of this section shall apply only to persons
6 charged with operating a motor vehicle While under the in-
-7 fluence of intoxicating liquor who have not been convicted or
8 assigned to an alcohol education and/or rehabilitation pro-
-9 gram by a court because of a like offense within five years of

10 the instant offense. The provisions of this section shall not
11 apply where notice from the registrar of intention to suspend
12 a person’s license or right to operate is pending prior to the
13 date of complaint on the offense before the court nor to a case,
14 where under paragraph (f) of subdivision (1) of section
15 twenty-four, the violation is determined to have caused death.
16 In order to qualify for disposition under this section such per-
17 son shall, in the judgment of the court, have cooperated fully
18 with the requirements of section twenty-four D and shall be
19 and have been in full compliance with such order as the court
20 may have made for a two year term of probation as provided
21 therein, including participation in such driver alcohol educa-
22 tion program, alcohol treatment or alcohol treatment and re-
23 habilitation programs as the court may have ordered.
24 Nothing in this section shall be construed to prevent the ex-
25 ercise by a court of its authority under law to make any other
26 disposition of a case of operating under the influence of liquor.
27 Where a person has been charged with operating a motor
28 vehicle under the influence of intoxicating liquor, and where
29 the case has been continued without a finding and such per-
30 son has been placed on probation with his consent and where
31 such person is qualified for disposition under this section, the
32 court shall suspend the person’s license or right to operate
33 for not less than thirty days nor more than a year. The sus-
34 pended license or right to operate shall be retained in the pro-
35 bation office of the court for the duration of the suspension
36 period. The court shall forthwith notify the registrar and the
37 chief of police of the place where the person resides of its sus-
38 pension order. Any time after thirty days nor later than nine-
39 ty days from the date where the case has been continued with-
40 out a finding, the court shall hold a hearing to review such
41 person’s compliance with the program ordered as a condition
42 of probation and to determine whether early reinstatement of
43 such person’s license or right to operate is warranted.
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44 At said hearing the probation officer shall submit to the
45 court a written report which shall include but shall not be lim-
-46 ited to a written statement by the supervisor of any program
47 of alcohol education and of any program of alcohol treatment,
48 rehabilitation, or alcohol treatment and rehabilitation to which
49 the court has assigned such person. Said statement shall con-
-50 sider such person’s participation and attendance in each such
51 court ordered program. The registrar shall submit a written
52 report to the judge at said hearing regarding any entries made
53 on said person’s driving record in the period following convic-
-54 tion or any entries which were not available at the time of the
55 pre-sentence report and shall also forward his recommenda-
-56 tions as to whether early reinstatement is warranted. If the
57 judge finds sufficient basis to conclude that said person has
58 satisfactorily completed or is satisfactorily complying with
59 said program and that early reinstatement of said license or
60 right to operate is warranted, the court shall return the 11-
61 cense or right to operate to the person and shall notify the
62 registrar and the chief of police of the place where the person
63 resides of its action.
64 The probation officer supervising a person pursuant to the
65 provisions of this section shall make a written report to the
66 court if such person has failed to satisfactorily comply with
67 a court order program or if such person’s operation of a motor
68 vehicle constitutes a threat to the public safety. Upon receipt
69 of such report the court shall forthwith notify the registrar of
70 said finding and the registrar shall forthwith and without fur-
-71 ther hearing revoke said person’s license or right to operate.
72 Such revocation shall be for the remainder of the one year
73 period from the date of revocation provided in paragraph (c)
74 (2) of subdivision (1) of section twenty-four. Said person
75 shall thereafter be subject to the same conditions for issuance
76 of a new license or right to operate as any person applying for
77 a new license or right to operate following revocation as pro-
-78 vided in said paragraph (c) (2) of subdivision (1) of section
79 twenty-four.

1 Section 4. The General Laws are hereby amended by in-
-2 serting after chapter 90 E the following chapter:
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4 OFFICE OF ALCOHOL COUNTERMEASURES
5 Section 1. There is hereby established an office of alcohol
6 countermeasures in the executive office of public safety whose
7 powers and duties shall be;
8 (1) to advocate, promote, and encourage the formation of
9 effective programs of alcohol safety on the common

10 wealth’s roads and ways.
11 (2) to consult and co-operate with all state agencies, includ-
12 ing courts, for the purpose of maximizing the common-
13 wealth’s effort to control drunk driving.
14 (3) to coordinate data management activities of state agen-
15 cies involved in efforts to deter or control drunk driving.
16 (4) to provide an annual performance review of state pro-
17 grams directed at controlling alcohol impaired driving
18 and to repair such findings to the governor and the leg-
19 islature.
20 (5) to develop model programs for identifying, arresting,
21 sanctioning and managing alcohol impaired drivers.
22 (6) to award technical assistance grants to state, municipal
23 and non profit agencies upon criteria established by the
24 secretary of public safety, for the development of in-
25 novative alcohol safety programs, including, but not
26 limited to those aimed at public education, pre-arrest
27 screening, selective enforcement strategies, effective
28 prosecution, expediting adjudication, and supervising
29 or managing a large population of drunk drivers; pro-
30 vided however, that such grant shall not exceed twenty
31 thousand dollars and no part of such grant can be used
32 to purchase motor vehicles; or to off-set or replace an
33 already established program; and further provided, that
34 each agency may petition the office for an additional
35 grant as the need arises.
36 Sectio?i 2. The office of alcohol countermeasures shall be ad-
37 ministered by a director appointed by the secretary and shall
38 serve at the pleasure of the secretary. The appointment of
39 said director shall not be subject to the provisions of chapter
40 thirty-one or section nine A of chapter thirty. The office may
41 employ subject to appropriation, such staff and consultants as

3 CHAPTER 90 F.



SENATE —No. 1824.1982.] 13

42 are required to perform its duties; provided however, at least
43 one of such staff possesses an advanced degree in evaluation
44 research.research.
45 Section 3. The office shall take action necessary or appro-
46 priate to secure for the commonwealth the benefits of federal
47 programs and may enter agreements and contracts with fed-
48 eral agencies, other states, interstate agencies, and other agen-
49 cies of the commonwealth or its political subdivisions, or pri-
50 vate or non profit organizations in matters involving alcohol

impaired driving, and may receive from, and dispense to such51
52 agencies such funds as may be available for such matters.








