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Senate, July 1, 1982.

The committee on Health Care, to whom was referred the pe-
tition (accompanied by bill, Senate, No. 2004) of Louis P. Ber-
tonazzi, Elizabeth N. Metayer, Thomas K. Lynch, Argeo P. Cel-
lucci, Forrester A. Clerk, Jr., and Robert A. Hal for legislation
relative to the determination of need program, reports the ac-
companying bill (Senate, No. 2034).

For the Committee,

LOUIS P. BERTONAZZI

SENATE No. 2034
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In the Year One Thousand Nine Hundred and Eighty-two.

An Act relative to the determination of need program.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1. Section 32 of chapter 6A, as most recently
2 amended by section 1 of chapter 675 of the acts of 1979, is
3 hereby further amended by adding the following paragraph:
4 The rate setting commission shall review and comment upon
5 all capital expenditure projects requiring a determination of
6 need pursuant to the provisions of section twenty-five of chap-
-7 ter one hundred and eleven of the General Laws, including but
8 not limited to the less costly or more effective alternative fi-
-9 nancing methods of providing such services; the immediate

10 and long-term financial feasibility of the proposal; the prob-
-11 able impact of the proposal on costs of and charges for serv-
-12 ices; and the availability of funds for capital and operating
13 needs. The commission shall transmit to the department of
14 public health its written recommendations on each project
15 which shall become part of the written record compiled by said
16 department during its review of such project. The commission
17 shall appear and comment on any application for a detei’mina-
-18 tion of need where a public hearing is required pursuant to
19 the provisions of said section twenty-five C of said chapter.
20 To carry out the purposes of this paragraph, the commission
21 shall appoint a senior professional employee to act as a liaison
22 with said department.

1 Section 2. The third paragraph of section 37 of chapter 6A
2 of the General Laws, as most recently amended by section 55
3 of chapter 329 of the acts of 1980, is hereby amended by add-
-4 ing to the last sentence thereof the following clause:
5 provided, however, that costs increases resulting from ex-
-6 penditures not considered to be a substantial capital expendi-
-7 ture as defined in section twenty-five B of chapter one hun-
-8 dred and eleven shall not be deemed costs beyond the reason-
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able conti'ol of the individual hospital.

Section 3. Section 258 of chapter 111 of the General Laws,
as most recently amended by sections 1 and 2 of chapter 670
of the acts of 1981, is hereby further amended by striking out
the definition of “Substantial capital expenditure” and insert-
ing in place thereof the following definition:

1

9

o

4
5
6 “Substantial capital expenditure”, (1) the expenditure, or

obligation of a sum of money for construction of a health care
facility (A) which under generally accepted accounting prin-
ciples is not properly chargeable as an expense of operation
and maintenance, or is made by lease or comparable arrange-
meet, and (B) which exceeds, or may reasonably be regarded
as leading to an expenditure for construction in excess of the
expenditure minimum determined pursuant to this section for
an undertaking sufficiently specific to constitute the subject
matter of an application for a determination of need under sec-
tion twenty-five C; or (2) the obtaining by lease or compara-
ble arrangement, by donation, or by transfer for less than fair
market value of capital equipment or a facility or part thereof
with a fair market value in excess of the expenditure mini-
mum.

8
9

10
11
12
13
14
15
16
17
18
19
20
21 Expenditure minimum shall mean, with respect to expendi-

tures for, or the obtaining of medical, diagnostic or therapeu-
tic equipment, four hundred thousand dollars, and shall mean,
with respect to all other expenditures and acquisitions, six
hundred thousand dollars.

22
23
24
25

1 Section 4. Said section 258 of said chapter 111 is hereby
2 by amended by striking out the definition of Substantial
3 change in service” and inserting in place thereof the following
4 definition:

| 5 “Substantial change in service”, a change in service as fur-
6 ther defined by the department; provided, however, that the
7 department shall not define an increase in staff by itself to
8 constitute a substantial change in service unless said increase
9 in staff will result in an addition to annual operating costs

10 which exceed the expenditure minimum determined pursuant
11 to this section; provided further, that each of the following
12 will be included within the department’s definition of a sub-



JulvSENATE —No. 2034.4

stantial change in service; (i) the addition of a service which
entails annual operating costs in excess of the expenditure
minimum: and (ii) any increase in bed capacity of more than
four beds; and provided, further, that any decrease in the level
of service offered by a nursing, convalescent or rest home
which does not involve a capital expenditure shall not be sub-
ject to the provisions of sections twenty-five C to twenty-five
G, inclusive.

1oO
14
15
16
17
18
19
20

Expenditure minimum shall mean, with respect to expendi-
tures for an increase in staff, or for a change in service, two-
hundred and fifty thousand dollars in annual operating costs.

21
99

93

1 Section 5. Section 25C of chapter 111 of the General Laws,
2 as most recently amended by chapter 717 of the acts of 1981,

3 is hereby further amended by striking the fifth paragraph
4 thereof and inserting in place thereof the following para-

5 graph:
6 ApplicaiApplications for such determination shall be filed with the
7 department, together with such other forms and information
8 as shall be prescribed by, or acceptable to, the department.
9 For projects with a maximum capital expenditure of three

10 million dollars or greater, the filing day shall be the first busi-
11 ness day of September; for emergency and unique application
12 as determined by the department, the filing day shall be the
13 business day on which such application is received; for all
14 other applications, filing days shall be the first business day of
15 January, May, and September. A duplicate copy of any applica-
16 tion together with supporting documentation therefor, shall be
17 a public record and kept on file in the department. The depart-
18 ment may required a public hearing on any application. A rea-
19 sonable fee, established by the department, shall be paid upon
20 the filing of such application; provided, that in no event shall
21 such fee exceed one tenth of one percent of the capital expendi-
22 tures, if any, proposed by the applicant.

1 Section 6. Said section 25C of said chapter, as so appear-
-2 ing, is hereby further amended by striking the sixth paragraph
3 thereof and by inserting in its place the following para-
4 graph:
5 Except in the case of an emergency situation determined by
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I

i

6 the department as requiring immediate action to prevent fur-
-7 ther damage to the public health or to a health care facility,
8 the department shall not act upon an application for such de-
-9 termination unless (a) the application has been on file with

10 the department for at least thirty days, (b) the rate setting
11 commission, the state, and appropriate regional comprehensive
12 health planning agencies and, in the case of long-term care fa-
-13 cilities only, the department of elder affairs, have been pro-
-14 vided copies of such application and supporting documents and
15 given reasonable opportunity to comment thereon, and (c) a
16 public hearing has been held thereon when requested by the
17 applicant, the state or appropriate regional comprehensive
18 health planning agency, or any ten taxpayers of the common-
19 wealth. If, in any filing period, an individual application is
20 filed which would implicitly decide any other application filed
21 during such period, the department shall not act only upon an
22 individual application.

1 Section 7. Said section 25C, as so appearing, is hereby fur-
2 ther amended by striking the eighth paragraph thereof and
3 inserting in place thereof the following paragraph:
4 Such determinations of need shall be based on the written
5 record compiled by the department during its review of the
6 application and on such criteria consistent with sections twen-
7 ty-five B to twenty-five G, inclusive, as were in effect on the
8 date of filing of the application. Where applications propose
9 similar or reasonably interchangeable health care service for

10 applicable service areas which are the same in whole or in
11 significant part, the department shall grant the application or
12 applications, which, in its judgment, best satisfies the objec-
13 fives of the fourth paragraph of this section. Before the de-
14 partment takes action on any application where a determina-
15 tion of need is required, the department shall consider com-
16 ments provided to it by the rate setting commission advising
17 the department on financial matters, including but not limited
18 to the less costly or more effective alternative financing meth-
19 ods of providing such services; the immediate and long-term
20 financial feasibility of the proposal; the probable impact of the
21 proposal on costs of and charges for services; and the avail-
22 ability of funds for capital and operating needs. To facilitate
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23 this process, the department shall assign a senior professional
24 employed to act as liaison with the rate setting commission.
25 In compiling such record, the department shall confine its re-
-26 quests for information from the applicant to matters which
27 shall be within the normal capacity of the applicant to pro-
28 vide. In each case the action by the department on the appli-
29 cation shall be in writing and shall set forth the reasons there-
30 for; and every such action and the reasons therefor shall con-
31 stitute a public record and be filed in the department.






