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Senate, November 10, 1982.

The committee on Ways and Means, to whom was committed
the House bill providing for capital punishment in certain cases ot
first degree murder (House, No. 6719), reports recommending that
the same ought to pass, with an amendment striking out all after
the enacting clause and inserting in place thereof the text of Sen-
ate document numbered 2104.

For the Committee,

ROBERT D. WETMORE
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In the Year One Thousand Nine Hundred and Eighty-two.

2 amended by striking out section 2, as most recently amended
3 by section 2 of Chapter 488 of the acts of 1979, and inserting
4 in place thereof the following section:
5 Section 2. Any person found guilty of murder committed
6 with deliberately premeditated malice aforethought or with ex-
-7 treme atrocity or cruelty or in the commission or attempted
8 commission of rape, kidnapping, armed robbery, unarmed rob-
-9 bery, breaking and entering with intent to commit a felony,

10 arson, armed assault in a dwelling, confining, putting in fear,
11 or otherwise harming another for the purpose of stealing from
12 depositories, rape of child, indecent assault and battery on a
13 child under fourteen, assault with intent to rape, assault on a
14 child under sixteen with intent to rape or while in possession
15 of a sawed-off shotgun, or a machine gun, and the victim was
16 killed by the defendant, and the defendant had attained the
17 age of eighteen years at the time of the offense, shall be guilty
18 of murder in the first degree, and may suffer the punishment
19 of death pursuant to the procedures set forth in sections
20 sixty-six to sixty-nine, inclusive, of chapter two hundred and
21 seventy-nine. Any person found guilty of murder in the first
22 degree in the commission of felonies which are punishable by
23 imprisonment for life, other than those specified above, shall
24 be punished by imprisonment in the state prison for life. Who-
-25 ever is guilty of murder in the second degree shall be punished
26 by imprisonment in state prison for life. No person shall be
27 eligible for parole under section one hundred and thirty-three
28 A of chapter one hundred and twenty-seven while he is serv-
-29 ing a life sentence for murder in the first degree, but if his
30 sentence is commuted therefrom by the governor and council
•>1 under the provisions of section one hundred and fifty-two of
32 said chapter one hundred and twenty-seven he shall thereafter
33 be subject to the provisions of law governing parole for per-
-34 sons sentenced for lesser offenses.

1 Section 1. Chapter 265 of the General Laws is hereby
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1 Section 2. The second paragraph of section 4of chapter
2 279 of the General Laws, as most recently amended by sec-
-3 tion 37 of chapter 777 of the acts of 1957, is hereby further
4 amended by striking out the second sentence and inserting in
5 place thereof the following sentence: The clerk of such
6 court shall, forthwith upon revocation by the court of any such
7 stay of execution of sentence, certify that said stay has been
8 revoked and cause said certificate to be served upon the super-
-9 intendent of the state prison, or the officer performing his

10 duties, by any officer qualified to serve criminal process; and
11 the officer serving the same shall forthwith make due return
12 of service to the clerk.

1 Section 3. Section 43 of said chapter 279, as most recently
2 amended by section 40 of said chapter 777, is hereby further
3 amended by striking out the first sentence and inserting in
4 place thereof the following sentence; Immediately upon
5 the pronouncing of the sentence of death upon a person con-
-6 victed of a capital crime, and immediately upon the revoca-
-7 tion under section four of the stay of execution of such a sen-
-8 fence, the clerk shall make, sign and deliver to the sheriff of
9 the county where the conviction is had a warrant under the

10 seal of the court stating the conviction and sentence, and that
11 a stay of execution of the sentence has been granted under
12 section four, and that such stay has been revoked under said
13 section, and shall at the same time transmit to the super-
-14 intendent of the state prison a certified copy of the warrant.

1 Section 4. Section 44 of said chapter 279, as most recently
2 amended by section 1 of chapter 1055 of the acts of 1971, is
3 hereby further amended by striking out the first sentence and
4 inserting in place thereof the following sentence: The sher-
-5 iff of the county in a jail whereof a convict sentenced to the
6 punishment of death is confined, or a deputy designated by the
7 sheriff, within ten days after receipt by the sheriff of the war-
-8 rant for the execution of such sentence shall, at a time chosen
9 by the sheriff, convey such male or female convict, as secretly

10 as may be, to the state prison and deliver him or her, with
11 the warrant in either case, to the superintendent thereof or
12 to the officer performing his duties and such convict shall be
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1 Section 5. Sections forty-five to fifty-six, inclusive, of said
2 chapter two hundred and seventy-nine are hereby repealed.
1 Section 6. Said chapter 279 is hereby further amended by
2 adding the following sections:
3 Section 57. The sentence of death shall be executed by the
4 superintendent of the state prison, or by a person acting un-
-5 der his direction, not earlier than twenty days nor later than
6 thirty days after service upon said superintendent or officer
7 performing his duties of a certificate of the clerk of the court
8 that the stay of execution of the sentence has been revoked
9 under section four, unless the governor pardons the crime,

10 commutes the punishment thereof or respites the execution or
11 said execution is otherwise delayed by process of law. If the
12 execution is respited or stayed by process of law, the sen-
-13 tence of death shall be executed within the week beginning on
14 the day next after the day on which the term of respite or stay
15 expires. The defendant shall receive notice, in writing, hand-
-16 delivered by the Superintendent of the state prison, of the
17 scheduled date and time that he or she is to be executed, such
18 notice to be given at least thirty days in advance of the date
19 and time set for the carrying out of the death penalty. The
20 notice shall be a public record and the full text thereof shall
21 be posted by the various Clerk’s Offices of the Superior Court
22 prior to the delivery of the notice to the defendant.
23 Section 58. The punishment of death shall be inflicted by
24 causing a current of electricity of sufficient intensity to cause
25 death to pass through the body of the convict, and the ap-
-26 plication of such current shall be continuous until he is dead.
27 The sentence shall be executed within an enclosure or building
28 for that purpose adjoining the state prison and the company
29 which furnishes the electric power or light to the state prison
30 shall provide all necessary electricity for executions at such
31 times as the superintendent orders.
32 Secticm 59. If a person convicted of a capital crime is, at
33 the time when motion for sentence is made, found by the court
34 to be insane, it may cause such person to be removed to one
35 of the state hospitals for such term and under such limitations

13 placed in a cell provided for the purpose.
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36 as it may order. If a woman convicted of a capital crime is,
37 at the time when motion for sentence is made, found by the
38 court to be pregnant, the court shall not pass sentence upon
39 her until it finds she is no longer pregnant.
40 Section 60. If it appears to the satisfaction of the governor,
41 after examination by two psychiatrists designated by the com-
-42 missioner of mental health, that a convict under sentence of
43 death has become insane, the governor may, from time to time
44 respite the execution of said sentence until it appears to his
45 satisfaction that the convict is no longer insane; upon such
46 respite, the governor may order the removal of such convict
47 to the hospital at the Massachusetts Correctional Institution,
48 Bridgewater, for care and treatment. Ten days prior to the
49 termination date of said respite, the medical director of said
50 hospital shall have the said convict examined by two psychi-
-51 atrists designated by the commissioner of mental health. If,
52 after said examination, the medical director is of the opinion
53 that the convict is no longer insane, he shall so certify to the
54 superintendent of the state prison, accompanied by a written
55 statement regarding the mental condition of said convict. The
56 superintendent shall thereupon cause the convict to be re-
-57 conveyed to the state prison and to be kept there pursuant to
58 the sentence of the court, and shall notify the governor of the
59 return of said convict, and of his mental condition. If, how-
-60 ever, in the opinion of the director of the state hospital, the
61 said convict is still insane, he shall so certify to the governor,
62 accompanied by a written statement regarding the mental con-
-63 dition of the convict. Thereupon, the governor may further
64 respite the execution of the sentence from time to time for a
65 stated period, until it is determined as herein provided that the
66 convict is no longer insane.
67 If it appears to the satisfaction of the governor, that a female
68 convict under sentence of death is pregnant, the governor
69 shall from time to time respite execution of said sentence for
70 stated periods until it appears to his satisfaction that she is no
71 longer pregnant.
72 Section 61. The governor may from time to time respite the
73 execution of a sentence of death for stated purposes including
74 the purpose to afford him an opportunity to pardon, with the
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75 advice and consent of the council, the convict and to investi-
-76 gate and consider the facts of the case for that purpose.
77 Section 62. The execution of a sentence of death may be
78 stayed from time to time for definite and stated periods by the
79 supreme judicial court, or a justice thereof, pending the final
80 determination of any judicial question arising in or out of the
81 case in which the sentence is imposed.
82 Section 63. There shall be present at the execution of the
83 sentence of death, in addition to the superintendent, deputy
84 and such officers of the state prison as the superintendent
85 deems necessary, the commissioner of correction or his rep-
-86 resentative, the person performing the execution under the
87 direction of the superintendent, the prison physician, the chief
88 surgeon of the militia, a medical examiner for Norfolk coun-
-89 ty, or if they are unable to be present, such physicians as the
90 superintendent approves. The physicians present shall be the
91 legal witnesses of the execution. There shall also be present,
92 upon the request of the defendant who is to be executed, the
93 immediate members of the family of the defendant, and a priest,
94 minister, or other representative of religion, as selected by the
95 defendant. There may also be present the sheriff of the county
96 where the defendant was convicted, or his deputy, and with
97 the approval of the superintendent, not more than three other
98 persons.
99 Section 6Jf. There shall be a post mortem examination by a

100 medical examiner for Norfolk county of the body of every
101 person electrocuted in conformity with the sentence of a
102 court.
103 Section 65. When the superintendent has executed the sen-
-104 tence of death upon a convict in obedience to a warrant from
105 the court, he shall forthwith make return thereof under his
106 hand, with the doings thereon, to the office of the clerk of said
107 court.
108 Section 66. In all cases in which the death penalty may be
109 imposed upon a return of a verdict of guilty, a presentence
110 hearing shall be conducted, unless the commonwealth stip-
-111 ulates that none of the aggravating circumstances as defined
112 in paragraph (a) of section sixty-seven exists, before the jury
113 before which the case was tried; provided, however, that if it
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114 is impossible or impracticable for the trial jury to sit at the
115 presentence hearing, or if for any manifest necessity, the
116 trial judge declares a mistrial of the presentence hearing, or
117 if the case on appeal is remanded for a new presentence hear-
-118 ing before a jury, a new jury shall be impanelled to sit at the
119 presentence hearing. The selection of that jury shall be ac-
-120 cording to the laws and rules governing the selection of a jury
121 for the trial of a capital case. No juror in the trial of a cap-
122 ital case shall be inquired of concerning any conscientious
123 or religious or other opposition to the death penalty. During
124 the presentence hearing, the only issue shall be the determina-
125 tion of the punishment to be imposed. During such hearing
126 the jury shall hear all additional relevant evidence in mitiga-
127 tion of punishment and such evidence in aggravation of pun-
128 ishment as is relevant to the aggravating circumstances as
129 defined in said paragraph (a) of said section sixty-seven; pro-
130 vided, however, that only such evidence in aggravation as the
131 commonwealth has made known to the defendant in writing
132 within a reasonable period as determined by the court prior
133 to trial shall be admissible. Any evidence relevant to the
134 mitigation of punishment may be presented by either the
135 prosecution or the defendant regardless of its admissibility
136 under the rules governing admission of evidence at criminal
137 trials; but the admissibility of information relevant to any of
138 the aggravating circumstances as defined in said paragraph
139 (a) of said section sixty-seven shall be governed by rules
140 governing the admission of evidence at criminal trials. The
141 Jury shall also hear arguments by the defendant or his coun-
142 sel and by the commonwealth as provided by law regarding
143 the punishment to be imposed. The commonwealth and the
144 defendant or his counsel shall be allowed to make opening
145 statements and closing arguments at the presentence hearing.
146 The order of those statements and arguments and the order

147 of presentation of evidence shall be the same as at trial. Upon
148 the conclusion of the evidence and arguments, the court shall

149 give the jury appropriate instructions, and the jury shall then

150 retire to determine whether any aggravating circumstances,

151 as defined by said paragraph (a) of section sixty-seven, or

152 any mitigating circumstances exist and whether the aggravat-
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ing circumstance it finds to exist outweigh the mitigating cir-
cumstance it finds to exist and whether to recommend that the
death penalty be imposed. Upon the findings of the jury, the
court shall set a sentence within the limits prescribed by
law.

153
154
155
156
157

If the trial court is reversed on appeal because of error only
in the presentence hearing, the new trial which may be ordered
shall apply only to the issue of punishment. The declaration
of a mistrial during the course of the presentence hearing shall
not affect theconviction.

158
159
160
161
162

Section 67. In all cases which the death penalty may be au-
thorized, the court shall include in its instructions to the jury
for its consideration any mitigating circumstances or statutory
aggravating circumstances as otherwise authorized by law.

163
164
165
166

Unless at least one statutory aggravating circumstance is
found by the jury to exist beyond a reasonable doubt and the
aggravating circumstance are found by the jury to outweigh
the mitigating circumstance the death penalty shall not be
imposed. In addition, the jury is authorized to consider any
other appropriate mitigating circumstance as enumerated in
paragraph (b), or otherwise.

167
168
169
170
171
172
173

(a) The statutory aggravating circumstances are as fol-174
lows;175

(1) the offense of murder was committed on the victim who
was killed while serving in the performance of his official duties
as a police officer, special police officer, law enforcement of-
ficer, firefighter or as an officer or employee of the depart-
ment of correction or an officer or employee of a sheriff’s de-
partment or officer or employee of a jail or house of correc-
tion.

176
177
178
179
180
181
182
183 (2) the offense of murder was committed on the victim

who was at the time incarcerated in or lawfully in or on the
premises of a jail, house of correction, prison, state prison, or
a correctional or penal institution or facility used for the hous-
ing or treatment or housing and treatment of prisoners.

184
185
186
187
188 (3) the offense of murder was committed on the victim who

was killed while engaged in the performance of his official
duties or because of the exercise of his official duties as a ju-
dicial officer, prosecuting attorney, juror, or witness.

189
190
191
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192 (4) the offense of murder was committed by a person who
193 had previously been convicted of murder in the first degree.
194 (5) the offense of murder was committed by the defendant
195 pursuant to a contract, agreement, or understanding by which
196 he was to receive money or anything of value in return for
197 committing the murder.
198 (6) the offense of murder was committed by the defendant
199 for the purpose of avoiding, interfering with, or preventing the
200 lawful arrest or effecting an escape from custody in a place of
201 lawful confinement of the defendant or another.
202 (7) the offense of murder was a crime which involved seri-
-203 ous physioial abuse of the victim prior to death.
204 (8) the offense of murder was committed as part of the
205 course of conduct involving the killing of or the attempt to
206 kill two or more persons by the defendant.
207 (9) the offense of murder was committed by means of a
208 destructive device, bomb, or explosive planted, hidden, mailed,
209 delivered, or concealed in any place, area, dwelling, building
210 or structure and the defendant knew or reasonably should have
211 known that his act or acts would create a grave risk of death
212 to more than one person.
213 ( b ) The mitigating circumstances shall be any factors prof-
-214 fered by the defendant or the state which are relevant in de-
-215 termining whether to impose a sentence less than death, in-
-216 eluding any aspect of the defendant’s character, propensities,
217 or record and any of the circumstances of the offense, includ-
-218 ing but not limited to the following:
219 (1) the defendant has no significant history of prior crim-
-220 inal convictions;
221 (2) the victim was a participant in the defendant’s conduct
222 or had consented to it;
223 (3) the offense was committed while the defendant was un-
-224 der extreme duress or under the domination of another;
225 (4) the offense was committed while the capacity of the
226 defendant to appreciate the criminality of his conduct or to
227 conform his conduct to the requirements of the law was im-
-228 paired as a result of a mental disease or defect, organic brain
229 damage, emotional illness brought on by stress or prescribed
230 medication, intoxication or drug use which was insufficient to
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51 establish a defense to the offense but which substantially af-
-52 fected his judgment.

233 (5) the defendant was over the age of seventy-five at the
234 time of the offense, or any other relevant consideration regard-
235 ing the age of the defendant at the time of the offense.
236 (6) the defendant was battered or otherwise physically
237 abused by the victim in connection with or prior to the offense
238 for which the defendant was convicted.
239 (7) the defendant had been raped or otherwise sexually
240 abused by the victim.
241 (8) the defendant was subject to a war-related emotional
242 trauma at the time of the offense.
243 The statutory aggravating circumstances as determined by
244 the court to be warranted by the evidence and all mitigating

245 circumstances shall be given in charge and in writing to the
246 jury for its deliberation. The jury, if its unanimous verdict be
247 a recommendation of death, shall designate in writing, signed
248 by the foreman of the jury, the aggravating circumstance
249 which it found beyond a reasonable doubt and that the ag-
250 gravating circumstance it found outweigh any mitigating cir-
251 cumstance. The jury shall be instructed that they may not
252 make a recommendation that the death penalty be imposed
253 unless they shall first make a unanimous determination of the
254 existence of one or more aggravating circumstances.
255 Section 68. Where, upon a trial by jury, a person is con-
256 victed of a crime which is punishable by death, a sentence of
257 death shall not be imposed unless the unanimous jury verdict
258 includes a finding of at least one statutory aggravating dr-
259 cumstance and a finding that the aggravating circumstance
260 outweighs any mitigating circumstances and a recommenda-
261 tion that such a sentence of death be imposed. Where such
262 findings are made and a recommendation of death is made, the
263 court shall sentence the defendant to death. Where a sentence
264 of death is not recommended by the jury, the court shall sen-
265 tence the defendant to life imprisonment as provided in section
266 two of chapter two hundred sixty-five.
267 Section 69. (a) Whenever the death penalty is imposed, and
268 upon the judgment becoming final in the trial court, the sen-
-269 tence shall be reviewed in the supreme judicial court. The
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270 clerk of the trial court, within ninety days after the imposition
271 of sentence shall transmit the entire record and transcript to
272 the supreme judicial court together with a notice prepared by
273 the clerk and a report by the trial judge. The notice shall set
274 forth the title and docket number of the case, the name of the
275 defendant and the name and address of his attorney, a narra-
-276 tive statement of the judgment, the offense, and the sentence
277 imposed. The report shall be in a form prepared and sup-
-278 plied by the supreme judicial court and shall include such in-
-279 formation as may be required by the court. An opportunity to
280 examine and then submit written comments on said report
281 shallbe given to counsel.
282 (b) the supreme judicial court shall consider the pun'ish-
-283 ment as well as any error enumerated by way of appeal.
284 (c) with regard to the sentence, the supreme judicial court
285 shall determine (1) whether the sentence of death was imposed
286 under the influence of passion, prejudice or any other arbitrary
287 factor.
288 (2) whether the evidence supports the jury’s finding of a
289 statutory aggravating circumstance as defined in section sixty-
-290 seven and the jury’s finding that the statutory aggravating cir-
-291 cumstance outweighed any mitigating circumstances, and (3)
292 whether the sentence of death is excessive or disproportionate
293 to the penalty imposed in similar cases, considering both the
294 crime and the defendant and including the consideration of
295 those cases in which a sentence of life imprisonment was im-
-296 posed as well as those cases in which a sentence of death was
297 imposed on or after the effective date of this section.
298 (d) both the defendant and the commonwealth shall have
299 the right to submit briefs within the time provided by the
300 supreme judicial court, and to present oral argument to said
301 court.
302 In addition to its authority regarding correction of errors,
303 the supreme judicial court shall have authority to (1) affirm
304 the sentence of death, or (2) set the sentence aside and re-
-305 mand the case for resentencing in accordance with the pro-
-306 visions of section (f) the sentence review and appeal shall be
307 consolidated for consideration. The court shall render its de-
-308 cision on legal errors enumerated, the factual substantiation



[Nov. 1982.SENATE —No. 2104.12

of the verdict and the validity of the sentence, and shall not
affirm the sentence of death unless the entire court is unan-
imous in its decision that there are no legal errors requiring
reversal of the verdict of guilt or other circumstances requir-
ing revision of the sentence imposed.

309
310
311
312
313

Section 7. If any of the provisions of this act or the applica-
tion thereof to any person or circumstances is held invalid,
such invalidity shall not affect other provisions or applications
of this act which can be given effect without the invalid pro-
visions or applications, and to this end the provisions of this
act are declared severable.

1
2
3
4
5

6

Section 8. This act shall take effect on January first, nine-
teen hundred and eighty-three and shall apply to those of-
fenses committed on or after the effective date of this act.

1
2
3


