No. 2142

SENATE

®hr (Commonmralth of fflasaadriuirtta
Senate
The committee on Ways and Means, to whom was committed
the House Bill providing for the licensing and regulating of farmer-breweries (House, No. 6166), reports recommending that the
same ought to pass, with an amendment striking out all after the
enacting clause and inserting in place thereof the text of Senate
document numbered 2142.
For the Committee,
CHESTER G. ATKINS
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Section 1. Section lof Chapter 138 of the General Laws, as
most recently amended by section 1 of chapter 15 of the acts
of 1979, is hereby further amended by inserting after the deftuition of “Commission” the following two definitions:
“Farmer-brewer,” any person who grows cereal grains or
hops for the purpose of producing malt beverages and who is
licensed to operate a farmer-brewery under section nineteen C;

“Farmer-brewery,” any plant or premise where malt beverages are produced from the fermentation of malt with or
without cereal grains or fermentable sugars, or of hops, provided that said hops or cereal grains are grown by the farmerbrewer.
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Section 2. The sixth paragraph of section 12 of said
chapter 138, as most recently amended by section 2 of chapter 929 of the acts of 1977, is hereby further amended by
striking out the last sentence and inserting in place thereof
the following sentence:
The licensing authority shall not
decrease the hours during which sales of such alcoholic beverages may be made by any licensee until after a public hearing concerning the public need for such decrease; provided,
that any licensee affected by such change shall be given two
weeks notice of such public hearing; provided, however, that
local licensing authorities, subject to the approval of the commission, may grant a license notwithstanding the provisions of
section seventeen to sell wine for consumption on the winery
premises to a winegrower authorized to operate a farmerwinery under section nineteen B and to sell malt beverages
for consumption on the brewery premises to a fanner-brewer
authorized to operate a farmer’s brewery under section nineteen C; such licensees may sell for on premises consumption
wine and malt beverages produced by the winery or brewery
or produced for the winery or brewery and sold under the
winery or brewery brand name.
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Section 3. The first paragraph of section 19A of said chapter 138 is hereby amended by striking out the first sentence,
as most recently amended by section 3 of said chapter 929, and
inserting in place thereof the following sentence:
The commission may annually grant to individual citizens of the com-
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monwealth employed as salesmen for licensees under section
eighteen, eighteen A, nineteen B or nineteen C permits which
shall authorize such salesmen on behalf of their employers to
solicit orders for alcoholic beverages from any licensee under
10 this chapter to whom their employers are authorized to sell
11 such beverages, and the fee for each such permit shall be
12 fifteen dollars.

1
Section 4. Said chapter 138 is hereby further amended by
inserting
after section 198 the following section:
2
3
Section 19C. (a) For the purpose of encouraging the de-4 velopment of domestic farms, the commission shall issue a
5 farmer-brewery license to any applicant who is both a citizen
6 and resident of the commonwealth and to applying partner-7 ships composed solely of such individuals, and to applying
8 corporations organized under the laws of the commonwealth
9 or organized under the laws of any other state of the United
10 States and admitted to do business in the commonwealth, un-11 less: (1) such person does not comply with reasonable applica-12 tion procedures required by the commission; or
13
(2) the commission determines that such person is not of
14 responsible character; or
15
(3) a church or school located within five hundred feet of
16 the brewery premises has objected to issuance of the license in
17 accordance with section sixteen C; or
18
(4) the commission determines that the applicant retains
19 or owns an interest, directly or indirectly, in the business of a
20 licensee under section twelve or fifteen; or
21
(5) the commission determines that the applicant retains
22 or owns an interest, directly or indirectly in more than one

23 business licensed under section eighteen; or
24
(6) the applicant has not furnished the requisite license fee
25
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or bond; or
(7) the commission determines that the co-partners, corporate officials or stockholders of the applicant do not meet the
requirements of clauses (2), (4) and (5), or that the manager or agent intended to conduct the farmer-brewery business on the applicant’s behalf does not meet such requirements,
or that such co-partners, officials, stockholders, agent or man-
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ager remain undisclosed.
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(b) The commission may on its own motion, and shall upon
the written request of any applicant who has been refused a
farmer-brewery license or has been refused transfer or renewal of such a license, hold an evidentiary hearing, notice of
which shall be mailed to the applicant at the address given in
his application. Such hearing shall be before the commission,
or a member thereof. The commission shall present its reasons for refusing issuance. The applicant may appear in person or by counsel, may cross-examine witnesses for the commission and may present evidence. The hearing shall be
stenographically or sound recorded. If the hearing is conducted by an examiner, the examiner shall report on the hearing to the commission. The commission shall decide within
thirty days of the completion of the hearing whether to issue
the farmer-brewery license or grant the transfer or renewal.
If the commission refuses the license, transfer or renewal following the hearing, notice in writing of the refusal shall be
mailed to the applicant. In all such cases, the commission
shall keep on file a statement in the form of an opinion of the
reasons for the refusal, and shall furnish a copy thereof to the
applicant.
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(c) Any applicant who has appeared before the commission
at such a hearing and who has been refused a farmer-brewery
license or the transfer or renewal of such a license may appeal
to the superior court of the county where the applicant resides
or has his principal place of business within the commonwealth, or to the superior court for Suffolk county.
id) Every applicant for an original brewery license or for a
transfer of such a license shall, within seven days after filing
an application with the commission, send written notice of his
application by registered mail, return receipt requested, to:
(1) each school which offers instruction and training to
children of compulsory school age in accordance with sections
one and four of chapter seventy-one and which is located within a radius of five hundred feet from the premises on which
the brewery is to be operated; and
(2) each church as defined in section sixteen C Which is
located within a radius of five hundred feet from such
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ises.
The notice shall also state that the church or school 1
right to object under section sixteen C to the issuance or tra
fer of the brewery license. If the authorities in charge of
such school or church complain to the commission in wri
that a brewery license has been issued or transferred witho
the mailing of the requisite notice, and that they object
such issuance or transfer, the commission shall hold a hea
ing to determine Whether the requisite notice was mailed
after a hearing the commission determines that notice was i
mailed as required, then the commission shall cancel the far
er-brewery license unless, such school or church had actu
notice, prior to issuance or transfer, of the application and
the right to object under such sixteen C, or such school
church did not complain as soon as possible after actual nc
fication of the application and of the right to object.
Any farmer-brewer aggrieved by the cancellation of his I
cense or any school or church aggrieved by the commission
refusal to cancel such a license may appeal as provided herei
(e) A farmer-brewer may operate a farmer’s brewery u
der such conditions as the commission may prescribe by re;
ulation.
(/)
A farmer-brewer may import malt, cereal grains ft
mentable, sugars and hops, but may not import malt beverage
or alcohol into the commonwealth.
(g) A farmer-brewer may sell malt beverages or malt be
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erage products:
any person holding a valid license
beverages
alcoholic
under section nineteen;
manufacture
(2) at wholesale to any person holding a valid wholesaler
and importer’s license under section eighteen;
(3) at wholesale to any person holding a valid fan
brewery license under this section;

(1)

at wholesale to

(4)

at wholesale in kegs, casks, barrels or bottles to an
holding a license to sell under section twelve, thirtee

person

or fourteen, and, for the sole purpose of resale in containc
in which the wine was delivered, to any person holding a 1
cense to sell under section fifteen; provided that the total
nual sales to sections twelve, thirteen, fourteen, and fifteei■n
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110 licenses shall not exceed fifty thousand gallons;
(5) at wholesale to any registered pharmacist holding a
certificate
of fitness under section thirty;
112
(6) at wholesale to churches and religious societies, educa113
114 tional institutions, incorporated hospitals, homes for the aged,
115 manufacturers of food products, and manufacturers of drugs
116 and chemicals as autht rized by, and subject to the provisions
117 of section twenty-eight;
(7) at retail by the bottle to consumers for consumption off
118
119 the brewery premises;
(8) at wholesale to any person in any state or territory in
120
121 which the importation and sale of malt beverages is not pro122 hibited by law; and
(9) at wholesale to any person in any foreign country.
123
124
{h) A farmer-brewer may not sell at retail to consumers
125 any malt beverage product not produced by the brewery or
126 produced for the brewery and sold under the brewery brand
127 name. All retail sales must be made on the brewery premises.
(i) A farmer-brewer may be licensed by the local licensing
128
129 authorities to sell malt beverages for consumption on the
130 brewery premises in accordance with the pertinent provisions
131 of section twelve and such regulations as the commission may
11l

132 prescribe.

133

(j) All malt beverages sold by a licensee hereunder shall be

134 sold and delivered in such manner and under such conditions
135 and with such labels or other marks to identify the producer
136 as the commission may prescribe.
137
(fc) Every farmer-brewer under this section shall keep such
138 records as the commission may prescribe, and shall file with

139 the commission, whenever and as often as it may require,
140 duplicates of copies of such records. The commission shall at
141 all times, through its designated officers or agents, have ac142 cess to all books, records or other documents of every licensed
143 farmer-brewer relating to the licensee’s brewery business.
144
(I) The annual license fee for each farmer-brewer in respect
145 of each brewery shall be computed based on the malt beverage
146 barrelage produced by the brewery as follows:
147
5,000 barrels or less per year: $22/ per year
148
More than 5,000 and less than 20,000 barrels per year: $44/
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149 per year.
150
More than 20,000 barrels and less than 100,000 barrels per
151 year $B2/per year
152
More than 100,000 and less than 200,000 barrels per year
153 110/per year
154 More than 200,000 and less than 1,000,000 barrels per year
155 $llO/per year
Each additional 1,000,000 barrels per year: slll/per year
156
157 For the above purposes, a barrel shall be thirty-one gallons.
(m) Every applicant for a farmer-brewery license shall, at
158
159 the time of filing an application, pay a license fee based on a
160 reasonable estimate of the amount of malt beverages to be
161 produced during the year covered by the license. Persons
162 holding farmer-brewery licenses shall report annually at the
163 end of the year covered by the license the amount of malt bev-164 erages produced during such year. If the total amount of such
165 malt beverages exceeds the amount permitted by the fee al-166 ready paid, the licensee shall pay whatever additional fee is
167 owing under this section.

1 Section 5. Section 20 of said chapter 138, is hereby amend-2 ed by striking out the first two paragraphs as amended by
3 section 5 of chapter 929 of the acts of 1977, and inserting in
4 place thereof the following two paragraphs;
5
The commission may grant to any holder of a manufactur-6 er’s, farmer-winery, farmer-brewery or wholesaler’s and im-7 porter’s license under this chapter a permit to store in any
8 city or town those alcoholic beverages which such licensees
9 are authorized to manufacture, produce or sell; provided, that
10 there shall not be granted to such manufacturer, farmer-11 winery, farmer-brewery, or wholesaler and importer, in the
12 aggregate, more than three such permits in the common-13 wealth, not more than one such permit in any city or town. A
14 permit so granted to the holder of such a license shall author-15 ize him to deliver such beverages from any place of storage
16 for which he has such a permit upon orders, which need not
17 be in writing, received by him at the premises covered by his
18 manufacturer’s, farmer-winery, farmer-brewery or whole-19 saler’s and importer’s license and transmitted to the place of
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storage covered by the permit. The commission may establish
annual fees thereof not exceeding five hundred dollars for any
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one permit.
Special warehouse permits may be granted by the commission for the storage of alcoholic beverages in a duly licensed
bonded warehouse. A special permit so granted shall authorize the holder thereof to transfer such beverages between any
premises for which he has such special permit and any premises covered by his manufacturer’s farmer-winery, farmerbrewery or wholesaler’s and importer’s license. The fee for
a special permit shall be not less than fifty nor more than two
hundred dollars.
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Section 6. The first sentence of the first paragraph of said
chapter 138, as amended by section 10 of chapter 481 of the
abts of 1979, is hereby further amended by inserting after the
, and every farmerword “nineteen B”, in line 3, the words:
brewer under section nineteen C,
and by inserting after the
word “winegrower”, in line 8, the word:
farmer-brewer.
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Section 7. Section 23 of said chapter 138 is hereby amended by striking out the third paragraph, as amended by section
7 of chapter 929 of the acts of 1977, and inserting in place
thereof the following paragraph:
No license issued under section twelve, fourteen, fifteen,
and no certificate of fitness issued under section thirty shall
authorize the sale of any alcoholic beverages other than those
purchased from a licensee under section eighteen, nineteen or
nineteen B or nineteen C or from a holder of a special permit
to sell issued under section twenty-two A; provided, that the
holder of a license under section twelve or fifteen may sell
alcholic beverages acquired as the result of the purchase of a
warehouse receipt for such beverages if the said receipt was
purchased from the holder of a license under section eighteen,
nineteen, nineteen B or nineteen C or from a broker registered under chapter one hundred and ten A who is authorized
thereunder to deal in warehouse receipts for alcoholic beverages; and provided, further, that nothing contained in th
section shall be construed to authorize a licensee under section twelve or fifteen to import alcoholic beverages into the
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21 commonwealth except through the holder of a license issued

22 under section

eighteen.

1 Section 8. Section 25 of said chapter 138 is hereby amend-2 ed by striking out the seventh paragraph, as amended by sec-3 tion 9 of said chapter 929, and inserting in place thereof the
4 following paragraph;
5
Nothing in this chapter shall prevent a person holding any
6 interest in a business licensed under section nineteen, nineteen
7 B or nineteen C from holding at the same time any interest in
8 not more than one business licensed under section eighteen.
Section 9. Said chapter 138 is hereby further amended by
1
2 striking out section 25C, as most recently amended by section
3 10 of said chapter 929, and inserting in place thereof the fol4 lowing section;
5 Section 25C. (a) No brand of alcoholic beverages shall be
6 sold within the commonwealth to a wholesaler or retailer, and
7 no manufacturer, winegrower, farmer-brewer or wholesaler
8 shall sell, offer for sale, solicit any order for, or advertise, any
9 alcoholic beverages, the container of which bears a label stat10 ing the brand or the name of the owner or producer, unless a
11 schedule of minimum consumer prices for each such brand of
12 alcoholic beverages shall first have been filed with the com-13 mission and is then in effect.
14
(b) Each of the schedules hereinafter referred to shall be in
15 writing, duly verified, and filed in the number of copies and
16 form as required by the commission, and shall contain, with
17 respect to each item, the exact brand or trade name, capacity
18 of package, nature of contents, age and proof where stated on
19 the label, the percentage and type of spirits where stated on
20 the label, the minimum consumer resale price of a bottle and
21 of a case, but not a multiple of a bottle price or a case price
22 or a fraction of a case price, which prices shall be uniform
23 throughout the commonwealth.
(c) Such schedule may be filed by (1) the manufacturer,
24
25 winegrower, farmer-brewer importer or wholesaler who owns
26 such brand if licensed by the commission, or (2) any whole-27 saler, importer or manufacturer licensed by the commission,
28 with the approval of the commission.
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(d) The first schedule shall be filed on or before a date to
be fixed by the commission, and the prices therein shall become effective on a date to be fixed by the commission and
shall remain in effect for a period, not exceeding four months,
to be fixed by the commission. Subsequent schedules shall be
filed at the times and for the periods hereinafter set forth
and shall be effective during the periods hereinafter set
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provided, however, that nothing contained herein shall require
any manufacturer, winegrower, fanner-brewer or wholesaler
to file a schedule of minimum consumer resale prices for any
brand of alcoholic beverages offered for sale or sold (1) to
a retailer under a brand which is owned exclusively by such
retailer and sold within the commonwealth exclusively by such
retailer; (2) to a church, synagogue or religious organization
under a brand which is owned exclusively by such manufacturer, farmer-brewer, winegrower, or wholesaler, if authorized to sell wine or malt beverages to such persons and such
wine or malt beverages are sold exclusively to such persons;
(3) to on-premises retailers under a brand which is owned exclusively by such manufacturer, winebroker, farmer-brewer
or wholesaler and is sold by such manufacturer, winegrower,
farmer-brewer or wholesaler exclusively to such retailers for
consumption on the premises.
No such filing, however, shall take effect unless within
thirty days thereafter the commission shall approve such prices
as not being excessive, inadequate, or unfairly discriminatory;
provided, however, that such approval shall not be deemed a
rule or regulation within the meaning of section twenty-four or
section seventy-one, nor shall such approval be subject to the
provisions of chapter thirty A.
(e) Within ten days after the filing of each such schedule
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forth:
FILING DATES.
July 1-10
September 1-10
November 1-10
January 1-10
March 1-10
May 1-10

EFFECTIVE DATES.
September 1-October 31
November 1-December 31
January 1-February 28
March 1-April 30
May 1-June 30
July 1-August 31
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68 the commission shall make it or a composite thereof avail-69 able for inspection by licensees. All such schedules so filed
70 shall be subject to public inspection from the time that they
71 are required to be made available for inspection by licensees.
72 Each manufacturer, winegrower, farmer-brewer and whole-73 saler shall retain in his licensed premises a copy of his filed
74 schedules, and shall, as soon as practicable after the tenth day
75 of the month in which such schedules are filed, compile, pub-76 lish and mail to each retailer authorized to sell alcoholic bev-77 erages for off-premises consumption, a list, to be designated
78 “minimum consumer resale price list”. Such list, as then in
79 effect, shall be conspicuously displayed within the interior of
80 the licensed premises where sales are made and where they
81 can be readily inspected by consumers.
82
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(/) No licensee authorized to sell alcoholic beverages at retail for off-premises consumption shall sell, offer to sell, solicit
an order for, or advertise, any alcoholic beverages at a price
less than the minimum consumer resale price then in effect,
unless written permission of the commission is granted for
good cause shown and for reasons not inconsistent with the
purposes of this section and under such terms and conditions
as the commission deems necessary.
(g) The commission is hereby authorized to make rules
which are necessary (1) to prevent circumvention of the provisions of this section by the offering or giving of any rebate,
allowance, free goods, discoi nt or any other thing or service
of value; (2) to permit the withdrawal of, an addition to, a
deletion from, or an amendment of any schedule containing
the minimum consumer retail price or a modification of prices
therein, when not inconsistent with the purposes of this section, whenever necessary to avoid practical difficulties or unnecessary hardships to any licensee affected by this section or
because of acts or circumstances beyond the control of such
licensee, and under such terms and conditions as are necessary
to carry out the purposes of this section; (3) to permit the
sale at a price less than the minimum consumer resale of alcoholic beverages which are damaged or deteriorated in quality, or the closeout of a brand for the purpose of discontinuing
its sale, under such terms and conditions as are necessary to
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carry out the purposes of this section; (4) to permit the sale
by a retailer of a brand of alcoholic beverages for which a
schedule of minimum consumer resale prices has not been
and cannot be filed, whenever necessary to avoid practical difficulties or unnecessary hardships to any licensee affected by
this section or because of acts or circumstances beyond the
control of such licensee, and under such terms and conditions
as are necessary to cany out the purposes of this section.
All schedules filed pursuant to this section shall be subject
to public inspection from the time that they are required to be
made available for inspection by licensees, and shall not be
considered confidential. For the violation of any provision
of this section or any rule or regulation duly promulgated under this section, the commission may suspend a license as follows; —• for a first offense, not exceeding six days suspension
of license; for a second offense, not exceeding fifteen days suspension of license; and for each subsequent offense, thirty
days suspension of license. Each manufacturer, winegrower,
farmer-brewer and wholesaler shall retain in his licensed premises for inspection by licensees a copy of his filed schedules as
then in effect. The commission may make such rules and regulations as shall be appropriate to carry out the purposes of
this section.
Section 10. Section 25E of said chapter 138 is hereby
amended by striking out the first paragraph, as most recently
amended by section 11 of said chapter 929, and inserting in
place thereof the following paragraph:
It shall be an unfair trade practice and therefor unlawful
for any manufacturer, winegrower, farmer-brewer importer
or wholesaler of any alcoholic beverages, to refuse to sell, except for good cause shown, any item having a brand name to
any licensed wholesaler to whom such manufacturer, winegrow, farmer-brewer importer or wholesaler has made regular sales of such brand item during a period of six months preceding any refusal to sell.

1
Section 11. Section 28 of said chapter 138, as most recently
amended
2
by section 12 of said chapter 929, is hereby further
3 amended by inserting, after the word
“nineteen B”, in line 2,

|
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4 the words: —or nineteen C.
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Section 12. Section 32 of said chapter 138, as most recently amended by section 13 of said chapter 929, is hereby further amended by striking out, in lines 7 and 8, the words “or
nineteen B” and inserting in place thereof the words:
nineteen B or nineteen C.
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Section 13. Section 34 of said chapter 138 is hereby amended by striking out the second sentence as amended by chapter
97 of the acts of 1982 and inserting in place thereof the following sentence:
Whoever makes a sale or delivery of any
alcoholic beverages or alcohol to any person under twenty
years of age, either for his own use or for the use of his parent
or any other person, or whoever being a patron of an establishment licensed under section twelve or section fifteen, delivers or procures to be delivered in any public room or area
of such establishment if licensed under section twelve, fifteen,
nineteen B or nineteen C or in any area of such establishment if licensed under said section fifteen, nineteen B or nineteen C any such beverages or alcohol to or for the use of a
person who he knows or has reason to believe to be under
twenty years of age or whoever procures any such beverage
or alcohol for a person under twenty years of age in any establishment licensed under section twdve, or procures any
such beverage or alcohol for a person under twenty years of
age who is not his child, ward or spouse in any establishment
licensed under said section fifteen, nineteen B or nineteen C
shall be punished by a fine of not more than one thousand dollars or by imprisonment for not more than six months, or
both.
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Section 14. Section 70 of said chapter 138, as most recent1
-2 ly amended by section 15 of chapter 929 of the acts of 1977,
3 is hereby further amended by striking out the second sen-4 tence and inserting in place thereof the following sentence:
5 No license shall be granted by the commission under section
6 eighteen, nineteen, nineteen B, nineteen C or seventy-six un-7 less the applicant shall have filed with the state treasurer a
8 bond running to the commonwealth.
--

