
Senate
The committee on Ways and Means, to whom was committed

the House bill further regulating the jurisdiction of the division
of hearing officers with respect to the construction claims and to
provide for arbitration of certain construction claims (House,
No. 6553), reports recommending that the same ought to pass,
with an amendment striking out all after the enacting clause and
inserting in place thereof the text of Senate document numbered
2147.

For the committee,
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SENATE No. 2147. [Dec,2

In the Year One 'thousand Nine Hundred and Eighty-two.

1 Secton i. Paragraph (1) of section 39Q of chapter 30. of
2 General Laws is hereby amended by striking out clauses (b)
3 (c) ; as appearing in section 62 of chapter 579 of the Acts
4 1980, and inserting in place thereof the following two
5 clauses:
6 (b) Within thilly days of submission of the dispute to
7 the chief executive official of the state agency or his/her
8 designee, she/he shall issue a written decision stating the
9 reasons therefor, and shall notify the parties of their right

10 of appeal under this section. If the official or his/her designee
11 is unable to issue a decision within thirty days, she/he shall
12 notify the parties to the dispute in writing of the reasons
13 why a decision cannot be issued within thirty days and of the
14 date by which the decision shall issue, which date shall not
15 be more than ninety days from the date of submission of
16 the dispute. Failure to issue a decision within the thirty-day
17 period or within the additional time period specified in such
18 written notice, which shall not exceed ninety days from the
19 date of submission, shall be deemed to constitute a denial of
20 claim and shall authorize resort to the appeal procedure
21 described below. The decision of the chief executive official
22 or his/her designee shall be final and conclusive unless an
23 appeal is taken as provided below.
24 (c) Within twenty-one calendar days of the receipt of a
25 written decision, or upon thefailure to issue a decision within
26 ninety days of submission as stated in the preceding sub-
-27 paragraph, within twenty-one calendar days of the expira-
-28 tion of said ninety day period, any aggrieved party may file
29 a notice of claim for an adjudicatory hearing with the
30 division of hearing officers or if the amount in controversy
31 exceeds ten thousand dollars in lieu of appealing the decision
32 of the chief executive official, the aggrieved party may file
o 3 an action directly in a court of competent jurdicftion and
34 shall serve copies thereof upon all other parties in the form
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35 the maimer prescribed by the rules governing the conduct
36 of adjudicatory proceedings of the division of hearing officers.
37 The appeal shall be referred to a hearing officer experienced
38 in construction law and shall be prosecuted in accordance
39 with the formal rules of procedure for the conduct of adjudi-
-40 catary hearings of the division of hearing officers, execept as
41 provided below. The hearing officer shall issue a final decision
42 as expeditiously as possible, but in no event more than one
43 hundred and twenty calendar days after conclusion of the
44 adjudicatory hearing, unless the decision is delayed by a re-
-45 quest for extension of time for filing post-hearing briefs or
46 other submissions assented to by all parties. Whenever, be-
-47 cause an extension of time has been granted, the hearing
48 officer is unable to issue a decision within one hundred and
49 twenty days, she/he shall notify ail parties of the reasons
50 for the delay and date when the decision will issue, provided
51 that such date shall not be more than one hundred and eighty
52 calendar days after the conclusion of the adjudicatory hear-
-53 ing unless all parties consent to a further extension of time.
54 Failure to issue a decision within the one hundred and
55 twenty-day period or within the additional period specified
56 in such written noice, which shall not exceed one hundred
57 and eighty calendar days after the conclusion of the adjudi-
-58 catory hearing unless all parties consent to a further exten-
-59 sion, shall give the petitioner the right to pursue any legal
60 remedies available to him/her without further delay. In the
61 event that an adjudicatory hearing has not been concluded
62 or a decision has not been issued within a period of three
63 hundred and sixty calendar days or if an adjudicatory hear-
-64 ing is not commenced within one hundred and eighty caien-
-65 dar days from the date of filing of a notice for claim for an
66 adjudicatory’ hearing with the division of hearing officers,
67 then, unless such delay is attributable to extensions of time
68 to which all parties have consented, either party shall have
69 the right to pursue any legal remedies available to him with-
-70 out further delay.

71 In lieu of instituting or continuing proceedings before the
72 division of hearings officers as set forth in this paragraph,
73 and upon the mutual consent of all aggrieved parties and
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the division of capital planning and operations, any dispute
which is subject to the provisions of this section may be
submitted to arbitration before the American Arbitration
Association in accordance with the construction industry
rales of said Association.
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Section 2. Chapter 44 of the General Daws is hereby
amended by inserting after section 31D the following new
section;
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4 Section 3lE. Every contract awarded by a city or town in
accordance with the provisions of section thirty-nine M of
chapter thirty of the General Laws shall contain the follow-
ing subparagraphs (a) through id) in their entirety:
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(a) Disputes regarding changes in and interpretations of
the terms or scope of the contract and denials of or failures
to act upon claims for payment for extra work or materials
shall be resolved according to the following procedures, which
unless otherwise agreed to by the parties shall constitute the
exclusive method for .‘esolving such disputes. Written notice
of the matter in dispute shall be submitted promptly by the
claimant to the chief executive official of the municipal
agency which awr ardod the contract or his designee. No per-
son or business entity having a contract with a municipal
agency shall delay, suspend or curtail performance under
that contract as a result of any dispute subject to this sec-
tion. Any disputed order, decision or action by the agency
or its authorized representative shall be fully performed or
complied with pending resolution of the dispute.
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23 (b) Within thirty days of submission of the dispute to the
chief executive official of the municipal agency or his de-
signee, he shall issue a written decision stating the reasons
therefor, and shall notify the parties of their rights under
paragraph (c) of this section. If the official or his designee
is unable to issue a decision within thirty days, he shall
notify the parties to the dispute in writing of the reasons
why a decision cannot be issued within thirty days and of
the date by which the decision shall issue, which date shall
not be more than ninety days from the date of submission
of the dispute. Failure to issue a decision within the thirty-
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34 day period or within the additional time period specified in
35 such written notice, which shall not exceed ninety days from
36 the date of submission, shall be deemed to constitute a denial
37 of the claim and shall authorize resort to the applicable pro-
-38 cedure specified in said paragraph (c). The decision of the
39 chief executive official or his designee shall be final and
40 conclusive unless the applicable procedures of paragraph (c)
41 are resorted to as provided below’.
42 (c) Within twenty-one calendar days of the receipt of
43 a written decision or, upon the failure to issue a decision
44 within ninety days of submission are stated in the preceding
45 paragraph, within twenty-one calendar days of the expiration
46 of said ninety day period, any aggrieved party may, if the
47 matter in controversy does not exceed fifty thousand dollars,
48 exclusive of costs, make a written demand for arbitration
49 before the American Arbitration Association. Any such arbi-
-50 tration shall be conducted in accordance with the construc-
-51 tion industry rules of said Association, and the award ren-
-52 dered in such arbitration may be enforced in any court of
53 competent Jurisdiction in accordance with the provisions of
54 chapter two hundred and fifty-one of the General Laws.
55 Nothing in this paragraph shall be construed as requiring
56 the submission to arbitration of any dispute in which the
57 amount in controversy exceeds fifty thousand dollars, exclu-
-58 sive of costs, unless such an arbitration is mutually con-
-59 sented to in writing by the parties; provided, however, that
60 in the case of such disputes for which such mutual consent
61 has not been obtained, any aggrieved party may pursue any
62 legal remedies otherwise available to him upon the receipt
63 of a written decision or upon the expiration of the time
64 period for rendering such decision as set forth in this para-
-65 graph.
66 (d) If a dispute subject to arbitration pursuant to para-
-67 graph (c) is one concerning which the contractor has both
68 requested a certification by the auditor or accountant or
69 other municipal officer having similar duties that there is an
70 appropriation of sufficient funds to pay for the disputed item
71 and provided written notice to the local administrative
72 authority and the local appropriating authority of such re-
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quest for certification, and such certification has not been
provided by such auditor, accountant or other municipal
officer in accordance with law, then in the event that the
local administrative authority demands in writing that the
work be carried on and the progress schedule maintained,
and such demand has not been overruled in writing by the
local appropriating authority within fifteen days of issuance,
such certification shall be deemed in law to have been given
for the amount awarded to the contractor, provided, how-
ever, no such certification shall be deemed to have been
given for any amount in dispute which exceeds five percent
of the final contract price agreed to by the contractor and the
city or town. For the purposes of this paragraph, the term
“local administrative authority” shall mean the mayor in a
city, the board of selectmen in a town, and the town manager
in a municipality having a town council form of government.
For the purposes of this paragraph, the term “local appropri-
ating authority” shall mean the city council in a city, the
town meeting in a town, and the town council in a municipal-
ity having a town council form of government.
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1 Section 3. This act shall take effect as of July first, nine-
teen hundred and eighty-three and shall apply to contracts
entered into after that date.
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