
HOUSE No. 896
By Mr. Manning of Milton, petition of M. Joseph Manning, Thom-

as F. Brownell and another for legislation to establish the office of
public conservator and guardian for the elderly. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Four.

An Act to establish the office of Massachusetts public conserva-
tor AND GUARDIAN.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. (Short title.) This act may be cited as the Massa-
-2 chusetts Public Conservator and Guardian Act.

1 SECTION 2. (Declaration of policy and legislative intent.)The
2 legislature of the Commonwealth of Massachusetts recognizes that
3 many elderly citizens of the State, because of the infirmities of
4 aging, are unable to manage their own affairs or to protect them-
-5 selves from exploitation, abuse, neglect, or physical danger. Often
6 such persons cannot find others able or willing to renderassistance.
7 The legislature intends through this act to establish the Office of
8 Public Conservator and Guardian for the purpose of furnishing
9 conservatorship and guardianship services to such persons at min-

-10 imal or no cost to them, as well as to elderly persons desiring such
11 services and able to pay for them.

1 SECTION 3. (Definitions.) As used in this act:
2 (I) “Conservator” means a person who is appointed by a court
3 pursuant to Chapter 201 to manage the estate of a protected
4 person.
5 (2) “Court” means the Probate and Family Court.
6 (3) “Department” means the Department of Elder Affairs.
2 (4) “Elderly” means a person sixty (60) years of age or older who
8 is a resident of the State.
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(5) "Emergency” means that an elderly person is living in condi-
tions which present a substantial risk of death or immediate and
serious physical harm to himself or others.

9

10
11

(6) "Emergency services” are protective services furnished to an
elderly person in an emergency.
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(7) "Guardian” means a person who has qualified as a guardian
of an incapacitated person pursuant to testamentary or court
appointed, as provided in Chapter 201, but excludes one who is
merely a guardian ad litem.
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(8) “Incapacitated person” means any person who is impaired by
reason of mental illness, mental deficiency, physical illness or
disability, advanced age, chronic use of drugs, chronic intoxication
or other causes (except minority) to the extent that there is a lack of
sufficient understanding or capacity to make or communicate
responsible, individual self decisions.
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No person shall be considered incapacitated, infirm or in need of
protective services for the sole reason that he relies consistently on
treatment by spiritual means through prayer for healing in accord-
ance with his religious tradition and is being furnished such treat-
ment.
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(9) "Infirm person" means a person who, because of physical or

mental disability, is substantially impaired in his ability to provide
adequately for his own care or custody.
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(10) "Interested person” means any adult relative or friend ofan
elderly person, or any official or representative of a protective
services agency or of any public or nonprofit private agency,
corporation, board, or organization eligible for designation as a
protective services agency.
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(I I) A "protected person” is a person for whom a conservator or

guardian has been appointed or other protective order has been
made.
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(12) "Protective placement" means the transfer of an elderly
person from independent liv ing arrangements to a hospital, nurs-
ing home, or domiciliary or residential care facility, or from one
such institution to another, for a period anticipated to last longer
than six (6) days.
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(13) "Protective services” means the services furnished by a
protective services agency or its delegate.
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47 (14) “Protective services agency” means a public or nonprofit
48 private agency, corporation, board, or organization authorized by
49 the Department to furnish protective services to elderly, infirm,
50 protected or incapacitated persons and their spouses, and/or to
51 serve as conservators or guardians of the person for elderly protect-
-52 ed or incapacitated persons upon appointment by a court.

53 (15) “Public guardian” means the office of the public guardian.
54 (16) A “ward” is a person for whom a conservator or guardian
55 has been appointed.

1 SECTION 4. (Establishment of office.)
2 (a) Establishment of office. - The office of public conservator
3 and guardian for elderly persons is established in the executive
4 branch of the Government of the Commonwealth of Massachu-
-5 setts.
6 (b) Appointment. The head of the office shall be the public
7 conservator and guardian, who shall be appointed by the Governor
8 of the State, upon consultation with appropriate agencies and
9 individuals concerned with elderly persons, for a term of (5) years

10 from the time of appointment.
11 (c) Compensation. The compensation for the public conser-

-12 vatorand guardian shall be such salary as is provided in the budget.
13 (d) Supervision by attorney general. The attorney general of
14 the State shall issue regulations governing the administration of
15 the various offices of public conservators and guardians through-
-16 out the State.

1 SECTION 5. Powers and duties
2 (a) Appointment by court. - The public conservator and guard-
-3 ian may serve as conservator and/or guardian, after appointment
4 by a court pursuant to the provisions of the (conservatorship
5 guardianship law of the State).
6 (b) Same powers and duties. the public conservator and
7 guardian shall have the same powers and duties as a private conser-
-8 vator or guardian, except as otherwise limited by law or court
9 order.

10 (c) Power to petition court. The public conservator and
11 guardian may petition the court to have himself or another ap-
-12 pointed as conservator or guardian to issue an emergency order for
13 protective services and to order protective placement.



HOUSE - No. 896 [January4

14 (d) Intervention. The public conservator and guardian may,
15 on his own motion or at the request of the court, intervene at any
16 time in any conservatorship or guardianship proceeding involving
17 an elderly person by appropriate motion to the court, if he or the
18 court deem such intervention to be justified because an appointed
19 conservator or guardian is not fulfilling his duties, the estate is
20 subject to disproportionate waste due to the costs of the guardian-
-21 ship or conservatorship, or the best interests of the incapacitated or
22 protected person require such intervention.
23 (e) Interference with protective services. The public conserva-
-24 tor and guardian may petition the court to enjoin interference by
25 any person with the provision of protective services.
26 (0 Subordinates. The public conservator and guardian may
27 employ subordinates necessary for the proper performance of his
28 duties, to the extent authorized in the budget for his office.
29 (g) Delegation of powers and duties. The public conservator
30 and guardian may delegate to members of his staff his powers and
31 duties as conservator or guardian and such other powersand duties
32 as are created by this act, although the public conservator and
33 guardian retains ultimate responsibility for the proper perform-
-34 ance of these delegated functions.
35 (h) Other powers and duties. The public conservator and
36 guardian:
37 (I) May formulate and adopt such procedures as are necessary to
38 promote the efficient conduct of the work and general administra-
-39 tion of his office, its professional staff and other employees.
40 (2) Shall establish and maintain working relationships with
41 other governmental bodies and public and private agencies, insti-
-42 tutions, and organizations so as to assure the most effectiveconser-
-43 vatorship or guardianship program for each elderly person.
44 (3) May contract for service necessary to carry out the duties of
45 his offices.
46 (4) May accept the services of volunteer workers or consultants
47 at no compensation or at nominal or token compensation and
48 reimburse them for their proper and necessary expenses.
49 (5) Shall keep and maintain proper financial and statistical
50 records concerning all cases in which the public conservator and
51 guardian provides conservatorship or guardianship services, or
52 petitions a court to appoint a guardian, to issue an emergency
53 order to protective services or to order protective placement.
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1 SECTION 6. Persons eligible for services; petition by elderly
2 person.
3 (a) Eligible persons. - Any elderly person residing in the State is
4 eligible for the services of the public conservator and guardian.
5 (b) Petition by elderly person. An elderly person may petition
6 the court to have the public conservator and guardian appointed as
7 his conservator or guardian with the powers and duties ordinarily
g conferred by law on conservators and guardians or for certain
9 limited purposes described in the petition which are consistent with

10 the conservatorship and guardianship laws of this State. If the
11 petition requests that only limited powers be granted, the court
12 shall incorporate such limitations into its order of appointment.
13 The filing of such a petition shall not be the basis for any interfer-
-14 ence concerning the competence of the elderly person, nor for any
15 loss of civil rights or benefits.

1 SECTION 7. Allocation of costs.
2 (a) Determination of costs. Ifa public conservatorand guard-
-3 ian is appointed conservator or guardian for an elderly person, the
4 administrative costs of his services and the costs incurred in the
5 appointment procedure shall not be charged against the income or
6 the estate of the incapacitated person, unless the court determines
7 at any time that the person is financially able to pay all or part of
8 such costs.
9 (b) Financial ability. The ability of the income or estate of the

10 incapacitated or protected person to pay for administrative costs of
11 a public conservator and guardian or costs incurred in theappoint-

-12 ment procedure shall be measured according to the person’s finan-
-13 cial ability to engage and compensate a private conservator or
14 guardian. This ability is a variable dependent on the nature, extent
15 and liquidity of assets; the disposable net income of the person; the
16 nature of the conservatorship or guardianship; the type, duration
17 and complexity of the services required; and any other foreseeable
18 expenses.
19 (c) Investigation of financial ability. The public conservator
20 and guardian shall investigate the financial status of a person who
21 requests the appointment of the public conservator or guardian as
22 his conservator and guardian or for whom a court is considering
23 the appointment of the public conservator and guardian. In con-
-24 nection with such investigation, the public conservator and guard-
-25 ian shall have the authority to require the elderly person to execute
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26 and deliver such written requests or authorizations as may be
27 necessary under applicable law to provide the public conservator
28 and guardian with access to records of public or private sources,
29 otherwise confidential, as may be needed to evaluate eligibility.
30 The public conservator and guardian is authorized to obtain infor-
-31 mation from any public record office of the State or ofany subdivi-
-32 sion or agency thereof upon request and without payment of any
33 fees ordinarily required by law.
34 (d) Claim against estate. The reasonable value of the services
35 rendered without cost to an incapacitated or protected person shall
36 be allowed as a claim against the estate upon the death of the
37 person.

SECTION 8. (Term of Appointment; Accounting; Review of
Appointment; Hearing Procedure.)

3 (a) Term of Appointment. The initial appointment byacourt
of the public conservator and guardian as conservator or guardian
shall be for a term of 1 year. Successive appointments for a 1-year
term may be made by the court upon findings that (I) the person is
still in need of a conservator or guardian; (2) the person is still a
resident of this State; and (3) the inventory, account, and plan of
the public conservator and guardian submitted in accord with
subsection (b) below are satisfactory.

4
5
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11 (b) Accounting and Review of Appointment. Within ninety

days after being appointed, an inventory shall be filed, and no later
than 30 days prior to the expiration of his term as conservator or
guardian, the public conservator and guardian shall file with the
court an account in proper form, which shall be subject to exami-
nation. At the same time he shall file a statement setting forth facts
which indicate (1) the present personal status of the incapacitated
person; (2) the public conservator and guardian’s plan for preserv-
ing and maintaining the future well-being of the person; and (3) the
need for the continuance or discontinuance ofthe conservatorship
or guardianship, or for any alteration of the powers of the public
conservator and guardian.

12
13
14
15
16
17
18
19
20
21

23 (c) Hearing. I he court shall hold a hearing to determine lor
the purpose of making the findings set forth in subsection (a) above
concerning renewal of the appointment of the public conservator
and guardian.

24

26
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27 (d) Presence of Incapacitated or Protected Person. The inca-
-28 pacitated or protected person shall be present at the hearing unless
29 he has knowingly and voluntarily waived the right to be present or
30 he is physically or mentally incapable of being present. Waiver may
31 not be presumed from nonappearance but shall be determined on
32 the basis of factual information supplied to the court by counsel or
33 a visitor appointed by the court.
34 (e) Counsel. The incapacitated or protected person has the
35 right to counsel whether or not he is present at the hearing, unless
36 he intelligently and voluntarily waives the right. If the person is
37 indigent or lacks the capacity to waive counsel, the court shall
38 appoint counsel. Where the person is indigent, the State shall pay
39 reasonable attorney’s fees, that is, such compensation as is custom-
-40 arily charged by attorneys in this State for comparable services.
41 (f) Right to Present Evidence. - The incapacitated or protected
42 person may present evidence and cross-examine witnesses.

1 SECTION 9. (Termination.) The public conservator and
2 guardian may be discharged as conservator or guardian by a court
3 upon petition of the incapacitated or protected person or any
4 interested person or upon the court’s own motion, when it appears
5 that the services of the public conservator and guardian are no
6 longer necessary.

1 SECTION 10. (Succession to Position of Public Conservators
2 and Guardian, Vacancies.)
3 (a) Succession in Office. When for any reason a person is
4 appointed to the position of public conservator and guardian, he
5 succeeds immediately to all rights, duties, responsibilities, and
6 powers of the preceding public conservator and guardian.
2 (b) Continuation of Subordinates’Activities. When the posi-
-8 tion of public conservator and guardian is vacant, subordinate
9 personnel employed under section sof this act shall continue to act

10 as if the position of public conservator and guardian were filled.
11 (c) Vacancy. - When the position of public conservator and
12 guardian is vacant, the court may act temporarily as public conser-
-13 vator and guardian until the position is filled.
14 (d) Time limit to fill vacancy. When the position of public
15 conservator and guardian becomes vacant, a successor in office
16 must be appointed within 45 days.
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1 SECTION 11. (Court costs.) In any proceeding for appoint-
-2 ment of a public conservator and guardian, or in any proceeding
3 involving the estate of a protected or incapacitated person for
4 whom a public conservator and guardian has been appointed
5 conservator or guardian, the court may waive any court costs or
6 filing fees.

1 SECTION 12. (Bond required.) A public guardian or conserva-
-2 tor shall give bond for the faithful administration of each estate on
3 which letters of administration may be granted, with sufficient
4 sureties, in such form as the probate court may order, payable to
5 the judge of said court and his successors, with conditions substan-
-6 tially as required for public administrators pursuant to Chapter
7 194, Section 2.

1 SECTION 13. (Severability.) If any provision of the act or the
2 application thereof to any person or circumstance is held invalid,
3 such invalidity shall not affect any other provision or application
4 of the act which can be given effect without the invalid provision or
5 application, and to this end the provisions of the act are declared
6 severable.

1 SECTION 14. (Effective Date.) This act shall take effect on
2 January I, 1984.
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