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SENATE No. 133

I

By Mr. Norton, a petition (accompanied by bill, Senate, No. 133) of Thomas C.
Norton for legislation to make the Energy Facilities Siting Council an independent
agency, to increase the effectiveness of the council, and to provide a lead agency
for licensing major energy facilities. Energy.
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In the Year One Thousand Nine Hundred and Eighty-five

An Act to make the energy facilities siting council an in-
dependent AGENCY, TO INCREASE THE EFFECTIVENESS OF THE
COUNCIL, AND TO PROVIDE A LEAD AGENCY FOR LICENSING MAJOR
ENERGY FACILITIES.

Be it enacted by theSenate and House of Representatives in GeneralCourt
assembled, and by the authority of the same, as follows:

1 Section 1. GeneralLaws chapter 25A, section two, as most
2 recently amended by St. 1979, c. 796, is hereby amended by
3 striking the clause, the energy facilities siting council which
4 shall not be subject to the control of the secretary, from the
5 first paragraph of said section two; andby striking the fourth
6 paragraph of said section two.

1 Section 2. GeneralLaws chapter 164, section 69H, as most
2 recently amended by St. 1980, c. 572, is hereby stricken in its
3 entirety as now written and replaced with a new section 69H
4 as follows:
5 S69H. Energy facilities siting council There is hereby establish-
-6 ed the Energy Facilities Siting Council which shallbe respon-
-7 sible for implementing the energy policies contained in sec-
-8 tions sixty-nine H to sixty-nine T, inclusive, to provide a
9 necessary energy supply for the commonwealth with a

10 minimum impact on the environment at the lowest possible
11 cost.
12 Said council shall be composed of five (5) full-time voting
13 members, one (1) part-time voting member and three (3) ad-
-14 vlsory non-voting members with the voting members to be ap-
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pointed by the governor for terms of four (4) years. There shall
be a full-time chairman who shall have general knowledge of
and expertise in energy matters and issues.

15
16
17

There shall be a full-time member experienced in energy
appointed from a list of no more than five (5) names submit-
ted by a coalition of representative environmental and con-
servation groups. There shall be a full-time member ex-
perienced in matters relating to the electric power industry
appointed from a list of no more than five (5) names submit-
ted by a group representative of the industry. There shall be
a full-time member experienced in matters relating to the gas
industry and appointed from a list of no more than five (5)
names submitted by a group representative of that industry.
There shall be a full-time member experienced in economics
appointed from a list of no more than (5) names submitted by
a coalition of representative consumer advocacy groups.
There shallbe a part-time member who shall be a professional
engineer registered under the provisions of chapter one hun-
dred and twelve. The electric and gas members shall only vote
on those matters directly related to their particular industry.
The Council shall not include as a member any person who
a) receives, or has during the previous two years received,
a significant portion of his income directly or indirectly from
an electric or gas company or b) serves, or has during the
previous two years served, on staff of any department or
branch of the executive office of energy resources or the ex-
ecutive office of environmentalaffairs. Upon the resignation
or terminationof the term ofany appointed member, the suc-
cessor thereto shall be appointed in a like manner for the unex-
pired portion of the term. The secretary of the executive of-
fice of energy resources, the chairman of the department of
public utilities and the secretary of the executive office of en-
vironmental affairs, or their respective designees, shall serve
ex officio as advisory nonvoting council members so that the
council might have all necessary information as to the policies
of the commonwealth in those particular areas.
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The chairman shall receive a salary of fifty thousand
(50,000) dollars per annum. The full-time voting members snail
receive annual salary equal to ninety (90) percent of that of
the chairman. The part-time member shall receive one hun-
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dred (100) dollars perdiem for services rendered to the coun-
cil, and shall be reimbursed by the commonwealth for all
reasonable expenses actually and necessarily incurred in the
performance of official council duties.
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The council shall meet at such time andplace as the chair-
man may designate. Three full-time members shall constitute
a quorum.

59
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62 In carrying out its functions, the council shall cooperate

with, and may obtain information and recommendations from
every agency of the state government and of local government
which may be concerned with any matter under the preview
of the council. Each said state or local governmentagency is
directed to provide such information and recommendations
as may be requested. The council shall cooperate with other
states and with the federal government or any agency thereof,
as authorized under section sixty-nine Q and as otherwise
authorized by law. The council may receive and expend such
funds as are appropriated or as may be available to it from
the funds of any other agency.
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The council shall have powers and duties as follows74
(1) To appoint an executive secretary and general counsel

to serve at its pleasure; to prescribe the duties of such other
persons as maybe required to assist the council in perform-
ing its functions, including staffand consultants; and to engage
or accept the loan of the services of such persons as may be
provided for by appropriation or by authorization from the
general court.
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(2) To adopt and publish rules and regulations consistent
with the purpose of section sixty-nine H to section sixty-nine
T, and to amend the same from time to time. This includes
the rules and regulations for the conduct of the council’s public
hearings under the provisions of sections sixty-nine J and
sixty-nine M.
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(3) To accept applications for certificates of environmen-
tal impact and public need on such forms as it mayprescribe,
consistent with the provisions of section sixty-nine L; to con-
duct preliminary investigations thereon and solicit informa-
tion and recommendations relating thereto; to conduct public
hearings in accordance with the provisions of sections sixty-
nine M and sixty-nine N and to supervise the enforcement of
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the terms and conditions of certificates so issued; to issue or
deny approvals of long-range plans and notice of intention to
construct an oil facility under the provisions of sections sixty-
nine I and sixty-nine J.

95
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(4) To establish a schedule of filing fees as follows: (a) not
to exceed twenty-five thousand dollars inany instance for ap-
plications for certificates of environmental impact and public
need, as the council may determine; provided, however, that
such filing fee for any municipal corporation empowered to
operate a municipal lightingplant under the provisions of sec-
tion thirty-five or thirty-six shall not exceed the sum of two
thousand five hundred dollars; (b) for long-range forecasts or
supplements thereto a totalmaximum amount of four hundred
thousand dollars annually from the electric companies with
the fee for each applicant being determinedby its proportion
of the total kilowatt hour sales to ultimate customers in the
commonwealth for the prior year, and a total maximum
amount of one hundred and twenty-five thousand dollars an-
nually from the gas companies with the fee for each applicant
being determined by its pro rate percentage of the firm gas
revenues from sales to consumers in the commonwealth for
the prior year; and (c) for notices of intention to construct an
oil facility a maximum amount of four hundred thousand
dollars per oil facility to be graduated in accordance with the
expected capital investment in such facility.
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(5) Where the applicant has petitioned the council with
respect to a national pollutant discharge elimination system
permit, the council shall be required to make a tentative deter-
mination shall be included in the public notice as required by
section sixty-nine M.
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125 (6) To review and act upon budgetary and other financial

matters concerning said council in accordance with section
two C, three, three A, four, nine B, and twenty-nine of chapter
twenty-nine and as otherwise provided by law.
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(7) To issue notices of non-compliance and suspension, and
orders necessary to carry out the provisions of this chapter.

129
130

(8) To act as a lead agency in coordinating the permitting
and licensing of major energy facilitiesby state and local agen-
cies and to develop procedures and regulations to implement
this coordination program.
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135 The council shall file a report at least once in each calendar
136 year with the clerks of the house ofrepresentatives and senate
137 of the great and general court, which report shall set out and
138 describe the proceedings and activities of the council for that
139 year.

1 Section 3. GeneralLaws chapter 164, section 69J, as most
2 recently amended by St. 1979, c. 796, is hereby amended by
3 striking the word may from the second sentence of the third
4 paragraph of said section 69J, and in its place insert the word
5 shall, and further add a new fifth paragraph as follows:
6 Upon failure of the applicant or individual company to sub-
-7 mit a long-range forecast, annual supplement thereto or
8 amended forecast or supplement by the dates specified in sec-
9 tion 691 of this chapter, or upon rejection of a long-range

10 forecast, annual supplement thereto, or amended forecast or
11 supplement by the council, the council shall issue a notice of
12 non-compliance and suspension. The effect of this notice shall
13 be to invalidate the existing forecast, annual supplement
14 thereto, or amended forecast or supplement for all purposes
15 provided in this chapter. The council shall transmit copies of
16 the notice of non-compliance and suspension to the applicant
17 or individual company, the commissioners of the department
18 of public utilities, the appropriate municipal board or town
19 authority, and the governor.

1 Section 4. Chapter 164 of the GeneralLaws, as most recent-
-2 ly amended by St. 1980, c. 572 is hereby amended by adding
3 the following section 69J% immediately following section 69J
4 of said chapter 164:
5 Section 69J/i. If any applicant or individual company violates
6 or fails to comply with the provisions of section 69H through
7 69S of this chapter, or violates or fails to comply with any
8 lawful order of the council, the council shall give writtennotice
9 thereof to such applicant and to the attorney general. The

10 supreme judicial or superior court shall have jurisdiction in
11 equity, upon application of the council or the attorney general,
12 to enforce its lawful orders andall provisions of sections 69H
13 through 69S of chapter 164.

1 Section 5. Chapter 164of the GeneralLaws, as most recent-
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2 ly amended by St. 1980, c. 572, is hereby amended by adding
3 a new section 69T immediately following section 69S of said
4 chapter 164:
5 Section 69T. Notwithstanding any otherprovision or section
6 of the General Laws to the contrary, factual findings, deter-
-7 minations, decisions, and orders within the jurisdictional
8 authority of the council, regarding the long-range forecasts,
9 annual supplements thereto, or amendments to same land in-

-10 formation contained therein, made under the provisions of sec 0
11 tion 69H through 695, inclusive, shall be conclusive and bind-
-12 ing upon all other agencies shall be consistent with these
13 forecasts.

1 Section 6. The second paragraph of section 69J of General
2 Laws chapter 164, as most recently amended by St. 1979, c.
3 796, is hereby amended by striking the following clause: pro-
-4 vided, however, that the council shall not require in any gas
5 forecast or hearing conducted thereon the presentation of in-
-6 formation relative to the demand for gas;

1 Section 7. The fifth paragraph of Section 691 of General
2 Laws chapter 164, as most recently amended by St. 1979, c.
3 796, is hereby amended by adding the following sentence:
4 Further, the department ofpublic utilities shallnot approve
5 any rate changes or transactions under its authority for any
6 electric company or gas company unless said company has
7 submitted and received approval of its long-range forecast or
8 annual supplement thereto, or amendments to same.

1 Section 8. All books, papers, records, documents, equip-
-2 ment, lands, interests of land, buildings, facilities and other
3 property, both real and personal, which immediately prior to
4 the effective date of this act, are in the custody of the energy^
5 facilities siting council shall remain in the custody of such
6 council and shall not be affected by this act. All duly existing
7 contracts, leases, and obligations of the energy facilities siting
8 council in force immediately prior to the effective date of this
9 act shall thereafterbe performed by said council. No existing

10 right or remedy of any character shall be lost, impaired, or
11 affected by the provisions of this act. All monies heretofore
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12 appropriated for the energy facilities siting council remain-
-13 ing unexpended on the effective date of this act shall be
14 availablefor expenditure by the energy facilities siting coun-
-15 cil for the purpose for which such funds were originally ap-
-16 propriated. All powers, duties, and otherstatutory provisions
17 which prior to the effective date of this act were assigned to,
18 or exercised by the energy facilities siting council shall con-
-19 tinue to be exercised and performed by, and to be assigned
20 to, such council.
21 All petitions, hearings, and other proceedings duly brought
22 before and all prosecutions and legal and other proceedings
23 duly begun by the energy facilities siting council shall continue

4 unabated andremain in force notwithstanding thepassage of
25 this act, and shall thereafter be completed befor
26 energy facilities siting council.
27 All orders, rules, and regulations duly me
28 licenses, permits, certificates and appr
29 the energy facilities siting council w!ig council w

fmediately prior ,te u

31 in force and the provisions thereof shall thereafter t
3d, until suspended, revised, rescinded, or can

S 3 dance with law by the energy facilities siting co

1 Section 9. The council shall consider the preparation of a
2 long-range forecast with respect to the total power needs and
3 requirements of the commonwealth for the ensuing ten year
4 period and periods subsequent thereto.
5 The council should report to the general court its findings
6 as to the feasibility, cost, and personnel necessary to implement
7 such procedures no later than December 31, 1982.

1 Section 10. The provisions of this act are severable, and if
2 any section or part ofany section of this act shallbe adjudged
3 invalid or held unconstitutional by any court of competent
4 jurisdiction, such judgment or decision shall not affect or im-
5 pair any other section or part of any other section unless in-
-6 separable from the section or part adjudge invalid, but shall
7 be confined in its operations to that section or part directly
8 involved in the controversy on which such judgment shall have
9 been rendered.
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