
SENATE 341

By Mr. Berry, a petition (accompanied by bill. Senate, No. 341) of Frederick E.
Berry for legislation to create an office of ombudsman within the Department of
Environmental Quality Engineering. Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Eighty-five

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. Section 8 of Chapter 21A as most recently amend-
-2 ed by Section 6 of Chapter 691 of the Acts of 1983 is hereby
3 amendedby inserting after the thirdsentence the following:
4 The department shall include an office of ombudsman. The
5 office shall compile information concerning the purposes,
6 scope and procedures of each department program and shall
7 make such informationavailable to any interested person upon
8 request. The office shall establish and maintain a telephone
9 information and referral service for citizen inquiry and com-

-10 plaint about department programs.

1 Section 2. The ombudsman shall be appointed by the com
2 missioner. The ombudsman shall be a person well equipped
3 to analyze problems of law, administration and public policy.
4 The ombudsman shall devote full time to his official duties and
5 shallnot engage in any occupation or employment for reward
6 outside the duties of his office.

1 Section 3. The ombudsman: (a) may investigate, on com-
-2 plaint or on his own motions any administrative act of the
3 department, if he believes that act, or lack of action, to be (1)
4 contrary to law or regulation; (2) unreasonable, unfair, or op-
-5 pressive; (3) mistaken in law or based on a mistake in facts;
6 (4) improper in motivation or based on irrelevant considera-
-7 tion; or (5) unclear or inadequately explained.
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8 (b) May refuse to investigate any complaint if he deter-
-9 mines that (1) there has been undue or unreasonable delay in

10 filing the complaint; (2) the complaint is trivial, frivolous, or
11 not made in good faith; (3) the complaint pertains to a mat-
-12 ter outside the ombudsman’s power; (4) the complainant has
13 available to him another remedy which he could reasonably
14 be expected to use.
15 (c) shall give notice to the complainant ofany decision not
16 to investigate and shall state reasons for such a decision.
17 (d) shall not be authorized to veto, alter or amend any ad-
-18 ministrative act.
19 (e) may promulgate rules and regulations reasonably
20 necessary for the office to interpret and carry out its respon
21 sibilities subject to the provisions of chapter thirty A.
22 (f) upon determining that a complainant’s interests can best
23 be served through another agency, shall refer the complainant
24 to such agency.

1 Section 4. Prior to commencing an investigation of any ad-
-2 ministrative act or inaction or ofany division, the ombudsman
3 shall notify the division of his intention to investigate. If such
4 an investigation is based on a complaint, the complainant shall
5 be likewise notified. During an investigation the ombudsman
6 may: (a) request of and shall be given by each division the
7 assistance and information he deems necessary for the
8 discharge of his responsibilities, (b) inspect and examine all
9 records and documents of all divisions, (c) enter and inspect

10 withoutnotice all premises within the control of any division.

Section 5. Upon concluding an investigation, the om-
-2 budsman: (a) may publish and disseminate any of his findings
3 on any matter studied, and (b) shall file a report, including
4 any recommendations for ameliorative action, with the divi-
-5 sion involved and, after having provided the division
6 reasonable opportunity to respond to the reports, with the com-
-7 missioner, and, if the investigation has been made on com-
-8 plaint, with the complainant. If the ombudsman so requests,
9 the division shall, within reasonable time, specified by the om-

-10 budsman, inform the ombudsman of any action taken on his
U recommendations, and provide explanations for any decision
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12 not to comply with said recommendations, and shall send a
13 copy of this response to the commissioner. If the ombudsman
14 concludes that any person or division has acted in a manner
15 warranting criminal proceedings, he shallrefer the matter to
16 the office of the attorney general, along with a copy of his
17 report. If the ombudsman believes that an administrative ac-
-18 tion has been dictated by a stature whose effects are unfair
19 or otherwise objectionable, he shall bring to the notice of the
20 general court his suggestions for appropriate statutory
21 change.

Section 6. In addition to whatever reports he may make
from time to time, the ombudsman shall report annually to
the commissionerand the general court concerning the action
of his office during the preceding calendar year.
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Section?, (a) No proceeding, opinion, or expression of the
ombudsman or his staff shall be reviewable in any court, ex-
cept on the grounds that the ombudsman has contravened this
Act or otherwise exceeded his statutory authority.
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(b) No civil action shall lie against the ombudsmanor any
member of his staff for or anything done, said or omitted in
discharging the responsibilities contemplated by this Act.
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(c) Neither the ombudsman nor any member of his staff
shallbe required to testify or produce evidence in any judicial
or administrative proceeding concerning matters within his
official cognizance except in a proceeding as described in sec-
tion 7(a) or in section 9 or a proceeding concerning the crime
of perjury.
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Sections, (a) Neither the ombudsman nor any member of
his staff shall disclose any confidential informationreceived
during the course of any investigation, except if the om-
budsman determines that such a disclosure is necessary to
establish grounds for his conclusions and recommendations
as presented in a formal report. Prior to such disclosure, the
ombudsman shall inform the source of the confidential infor-
mation on the intent to make the disclosure.
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(b) Any person who files a complaint with the ombudsman
or provides information for any investigation undertaken by
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the ombudsman mayrequest that the ombudsman not disclose
his name. Upon receipt of such a request, the ombudsman shall
treat the name of said complainant or informantas confiden-
tial information and thereby protected under section 8 (a).
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Section 9. A person who wilfully obstructs or hinders the
proper exercise of the ombudsman’s functions, or who wilful-
ly misleads or attempts to mislead the ombudsman in his in-
quiries, shall be guilty of a misdemeanor, and upon convic-
tion thereof, shall be fined not more than one thousand dollars.
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