
IENATE No. 701

By Mr. Webber, a petition (accompaniedby bill, Senate, No. 701) of Peter C. Web-

ber, Anthony J. Ruberto, Jr., Frank N. Costa and A. JosephDeNucci for legislation
relative to the testimony of persons under the age of eighteen in certain court pro-
ceedings. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-five.

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. Chapter two hundred seventy-eight of the
2 General Laws is hereby amended by adding the following
3 section:
4 Section I6D. (a) When, in a proceeding under section one,
5 thirteen, thirteen A, thirteen B. thirteen H, fourteen, fifteen,
6 fifteen A, fifteen B, sixteen, twenty-two, twenty-two A, twenty-

7 three, twenty-four or twenty-fourBof chapter two hundred and
8 sixty-five or section four, fourB, seventeen, thirty-four, thirty-

9 five or thirty-five Aof chapter two hundred seventy-two, the
10 court finds that testimony in open court by alleged victim
11 under the age of eighteen years, or any witness under the age
12 of eighteen years in such a proceeding in which the victim is
13 also under eighteen years of age would be likely to cause
14 psychological harm to the witness, the court may order one
15 of the following methods to be used in place of testimony in
16 open court:
17 (1) a deposition recorded on video tape may be taken from
18 the witness and shown to the court during the trial;
19 (2) the witness may be examined and cross-examined in
20 chambers or in another suitable place either before or during
21 the trial, the proceedings to be recorded on video tape to be
22 shown to the court during the trial;
23 (3) the witness may be examined and cross-examined out-
-24 side the courtroom during the trial, the proceedings to be com-
-25 municated to the court by means of closed-circuit television.
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26 (b) Whenever the court allows testimony to be presentedby
27 one of the above options, it shall take measures to insure that
28 no parties are present other than the trial judge, counsel for
29 the prosecution, counsel for the defendant, court officers, per-
-30 sonnei necessary to record or transmit the testimony, and any
31 person authorized by the provisions of section 16C of chapter
32 two hundred seventy-eight. The court shall also insure that
33 defense counsel and the defendant are provided with an op-
-34 portunity to view and hear the witness without being able to
35 be seen by the witness.

1 Section 2. Chapter two hundred and seventy-eight of the
2 General Laws is hereby amended by adding the following
3 section:
4 Section 16E. Notwithstanding any other provision of law, a
5 witness defined in section 16D of this chapter shall be entitled
6 during his or her testimony'' to have present for support when
7 testifying one family member, foster-family member, guar-
8 dian, counselor, social worker, victim-witness worker or
9 friend, regardless of whether such person is a prospective

10 witness, who would otherwise be subject to a sesquestration
11 order. The court may take such measures as are necessary
12 to ensure that the presence of the supportive person does not
13 interfere with the purposes of any sequestration order, in-
-14 eluding taking evidence from the supportive person out of
15 order, or instructing that person not to discuss the testimony
16 with the alleged victim or with any other witness.

1 Section 3, Chapter two hundred thirty-three of the General
2 Laws is hereby amended by adding the following section:
3 Section 81. (a) Notwithstanding any other provision of law,
4 the out-of-court statement of a person under eighteen years
5 of age alleged to be the victim of any offense defined in sec-
-6 tion one, thirteen, thirteen A, thirteenB, thirteen H, fourteen,
7 fifteen, fifteen A, fifteen B, sixteen, twenty-two, twenty-two
8 A, twenty-three, twenty-four or twenty-four Bof chapter two,
9 hundred sixty-five or section four, four B, seventeen, thirty-

-10 four, thirty-five or thirty-five A of chapter two hundred
11 seventy-two which describes the offense, the circumstances
12 under which it occurred or which identifies the assailant is ad-
-13 missable into evidence provided that:
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14 (1) the time, content and circumstances of the statement
15 provide sufficient safeguards of reliability, and
16 (2) the persons giving the statement testifies as a witness or
17 (3) is unavailable as a witness and there is corroborative
18 evidence of the abuse.
19 (b) the proponent of the statement shall give the adverse
20 party reasonable notice of his intentionto offer the statement
21 and of the particulars of the statement.

Section 4. Chapter two hundred thirty-three of the
General Laws is hereby amended by adding the following
section:

i

9

3
Section 82. A witness shall be deemedunavailable for the pur-

poses of utilizing out-of-court statements under the provisions
of section 81 if:

4

5
6

(a) the witness is unable to be present or to testify because
of death or then existing physical or mental illness or
infirmity:

8
9

(b) the witness is exempted by ruling of the court on the
ground of privilege from testifying concerning the subject mat-
ter of his statement;

10
11
12

(c) the witness persists in refusing to testify concerning the
subject matter of his statement or testifies to a lack of memory
of the subject matter of his statement;

13

14
15

(d) the witness is absent from the hearing and the propo-
nent of his statement has been unable to procure his atten-
dance by process or other reasonable means;

16

17
18

(e) the court finds that testifying would be likely to cause
the witness serious emotional or psychological trauma.

19
20




