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3 CHAPTER 40L

6 §l. Definitions

No. 745SENATE
By Mr. Bachrach (by request), a petition (accompanied by bill, Senate, No. 745)

of Dr. Barry Manuel for legislation to establish a system of compensation for in-
juries related to medical treatment. Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-five

An Act to establish a system of compensation for injuries

RELATED TO MEDICAL TREATMENT.

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by in-
-2 serting after chapter forty K the following chapter:

4 THE MASSACHUSETTS MEDICAL INJURY
5 COMPENSATION ACT

7 As used in this chapter the following words shall have the
8 following meanings:
9 ‘‘Corporation, ’’ the Massachusetts Medical Injury Compen-

-10 sation Corporation, the corporation established pursuant to
11 section two.
12 “Compensation benefits,’’ the benefits payable under sec-
-13 tion fourteen for a compensable medical injury, which shall
14 Include;
15 (a) reasonable expenses incurred for necessary medical
16 care and physical and vocational rehabilitation, provided,
17 however, that expenses for physical or vocational rehabilita-
-18 tion shallbe considered necessary only if the medically injured
19 person’s condition is expected to be significantly improved by
20 the course of rehabilitation during each succeeding two month
21 period of rehabilitation;
22 (b) loss of income from work, not to exceed $50,000 per an-
-23 num, reduced by any income from substitute work actually
24 performed or by income which would have been earned in
25 available substitute work within the medically injured per-
-26 son’s capacity to perform, but which the medically injured per-
-27 son failed to undertake;
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(c) reasonable expenses incurred in obtaining ordinary and
necessary services in lieu of services the medically injured
person would have performed, not for income but for the
benefit of the medically injured person and his dependents;
and

28
29
30
31
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(d) reasonable expenses incurred by the claimant in collec-
ting compensation benefits, including a reasonable attorney’s
fee established according to regulations of the corporation.

33
34
35

“Medical injury,” any illness, injury or impairment, or
death, which is (i) the result of an act or omission to act by
a health care provider during the course of medical examina-
tion or intervention, and (ii) is not within the reasonable range
of medical outcomes which may have occurred as a result of
a condition which (a) was, or, according to accepted medical
practice, reasonably should have been discovered inthe course
of a medical examination, or (b) was the subject of medical
intervention.
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“Compensable medical injury,” any medical injury schedul-
ed as a compensable medical injury by the corporation, pro-
vided, however, that the corporation shall not schedule any
of the following types of medical injuries:
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(a) a medical injury caused primarily by a defective drug
or device used in medical examination or intervention;

49
50

(b) a mental disorder, such as post-traumatic neurosis,
which is not caused by physical injury or damage to thebrain;

51
52

(c) a medical injury which occurs in the course of medical
examination or intervention to which the injured person has
not consented; and

53
54
55

(d) an intentionally inflicted medical injury.56
“Health care provider,” any doctor of medicine or

osteopathy or a registered nurse licensed under the provisions
of chapter one hundred and twelve, an intern, fellow, or
medical officer registered under section nine of said chapter
one hundredand twelve, or a hospital, clinic or nursing home
licensed under the provisions of chapter one hundred and
eleven and its agents and employees.
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“Claimant,” a medically injured person, or a dependent of
such a person, who has submitted a claim for compensation
benefits to the corporation.
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“Dependent,” a person who has any of the following rela-67
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tionships with respect to a medically injured claimant
(a) his legal spouse;
(b) his unmarried child under the age of nineteen years;
(c) his unmarried child who is nineteenyears of age or older

and who (i) is unable to achieve economic independence due
to a mental or physical handicap, or (ii) is a full-time student
at an accredited institution of higher learning and has not at-
tained age 26; and

(d) his mother or father, provided that parents shall be con-
sidered dependents only to the extent that they were, at
the time the initial claim for compensation benefits as a
result of a medical injury, dependent upon the medically in-
jured claimant for necessities for life, such as food, clothing
or shelter.

§2. Creation of corporation; purpose
There is hereby created a body politic and corporate to be

known as the Massachusetts Medical Injury Compensation
Corporation for the purpose of administering the system of
compensation benefits for compensable medical injuries
establishedpursuant to this chapter. The corporation is hereby
constituted a public instrumentality of the commonwealth and
the exercise by the Corporation of the powers conferred in this
chapter shall be deemed and held to be the performance of
an important public function. The corporation is hereby plac-
ed under the executive office of consumer affairs but shallnot
be subject to the supervision or control of said office or ofany
board, bureau, departemnt or other agency of the com-
monwealth except as specifically provided in this chapter.

§3. Board of directors
The Corporation shallbe governed and its corporate power

exercised by a board of directors consisting of seventeen per-
sons. The board of directors shall consist of the executive
secretary of administration and finance, the executive
secretaryof consumer affairs, and the executive secretary of
human services, provided that any of the foregoing persons
may designate an assistant secretary within his executive of-
fice from time to time to act in his place for a particular pur-
pose, including the right to attend and vote at a specific
meeting of the board, and fourteen othermembers appointed
by the governor, including three persons selected from
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nominees of The Massachusetts Medical Society, three per-
sons from nominees of the Massachusetts Hospital Associa-
tion, one person selected from nominees of the Massachusetts
Nurses Association, one person selected from nominees of the
Massachusetts Nursing Home Association, three persons hav-
ing special expertise in the management of a property or
casualty insurance carrier, and three persons who are, or
represent, consumers of health care. Appointees shall serve
for a term of three years, provided that in making the initial
appointments the governor shall appoint the three persons
from each membership category represented by three
members to terms of one, two and three years, respectively.
Any person appointed to fill a vacancy in the office of a
member of the board shall be appointed in a like manner to
the unexpired term of such member. Any member shall be
eligible for reappointment. Any member may be removed
from his appointment by the governor only for cause. The
members shall annually elect a memberof the board to serve
as chairman. Ten members of the board shall constitute a
quorum and the affirmative votes of ten members shall be
necessary for any action to be taken by the board.
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The members shall not receive a salary but shall be reim-
bursed for actual and necessary expenses incurred in the per-
formance of official duties. The provisions of chapter two hun-
dred and sixty-eight A [Conduct of Public Employees] shall
apply to all directors, officers and employees of the
corporation.
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§4. President; employees135
The board shall appoint a president and shall establish his

salary. The president shall be the chief executive, ad-
ministrative and operational officer of the corporation and
shall direct and supervise the administrative affairs and
general management of the corporation. The president shall
attend meetings of the board and may, subject to the approval
of the board, employ other employees, consultants, and agents,
including legal counsel and advisors. Neither the corporation
nor any of its officers, agents, employees, consultants, or ad-
visors shall be subject to the provisions of sections nine A,
twenty-four B, twenty-four C, twenty-five B, forty-five, forty-
six, forty-six C, forty-eight, forty-nine, fifty, fifty-two, fifty-
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three and fifty-seven of chapter thirty [State Officers and
Employees] or the provisions of chapter thirty-one [Civil Ser-
vice] , thirty-two [Retirement Systems and Pensions], thirty-
two A [group insurance for employees of the commonwealth]
or thirty-two B [group insurance for employees of other
political subdivisions].

§5. Vice chairman, secretary and treasurer of board of directors;
duties; bond; non-liability

The directors shall annually elect one of their members as
vice chairman, shall elect a secretary and treasurer, and may
elect or appoint such other officers as they may deem
necessary, none of whom, except for the vice-chairman, need
be members of the board. The secretary shall keep a record
of the proceedings of the corporation and shall be custodian
ofall books, documents, and papers filed with the corporation
and its official seal. The secretary shall cause copies to be
made of all minutes and other records and documents of the
corporation and shall certify that such copies are true copies
of all persons dealing with the corporation may rely on such
certification. The treasurer shall be the chief financial and ac-
counting officer of the corporation and shall be in charge of
its funds, books of account and accounting records.

All directors, officers and employees of the corporation hav-
ing access to its cash or negotiable securities shall give bond
to the corporation, at its expense, in such amount and with
such surety as the board may prescribe. The persons required
to give bond may be included in one or more blanket or
scheduled bonds.

Directors and officers who are not regular, compensated
employees of the corporation shall not be liable to the com-
monwealth, to the corporation or to any other person as a
result of their activities, whether ministerial or discretionary,
as such directors or officers except for willful dishonesty or
intentional violations of law. The board of the corporation may
purchase liability insurance for directors, officers and
employees and may indemnify said persons against the claims
of others.

The corporation shall have the following powers:
(a) to make, amend, and repeal bylaws for the management

of its affairs:

§6. Powers of the Corporation
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(d) to make contracts and execute all instruments
necessary or convenient for the carrying on of its business;

(e) to acquire, own, hold, dispose ofand encumberpersonal
property of any nature or any interest therein;

(1) to establish rates for the income tax surcharge for
residents of the commonwealth under section six F of chapter
62, and for the fee for non-resident users of health care pro-
viders under section twenty-eight;

(m) to invest all funds held in the Medical Injury Compen-
sation Benefit Trust Fund in accordance with the investment
policies established by the board of directors, withoutregard
to laws specifying legal investments for insurance companies
or fiduciaries, and to exercise all of the rights of an owner with
respect to such investments, including the right to vote upon
all securities;

(n) to convene medical panels for the purpose of in-
vestigating and determining the medical injuries to be schedul-
ed as compensable medical injuries under section seven, and
panels ofphysicians to review certain claims prior to payment
or adjustment under section eight;

(o) to pay all claims for compensation benefits which are
determinedby the corporation or any court to be meritorious;

(p) to promulgate rules and regulations pursuant to the pro-
visions of chapter thirty A which shall govern its proceedings,
and which shall contain schedules of compensable medical
injuries;

(q) to prepare, publish and distribute, with or without
charge, as the corporation may determine, such technical
studies, reports, bulletins and other materials as it deems
appropriate;

(r) to conduct risk management studies and to provide ad-
vice and consultation concerning risk management to health
care providers, to the end that the incidence of medical injuries
may be reduced;

(s) to exercise any otherpowers of a corporation organiz-
ed under chapter one hundred and fifty-six B not inconsistent
with this chapter; and

(t) to doany and all things necessary or convenient to carry
out the purpose of this chapter.

(c) to sue and be sued, in its own name;
(b) to adopt an official seal;
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230 §7. Schedules of Compensable Medical Injuries
231 The corporation shall convene board:The corporation shall convene boards of physician
232 specialists in such separate medical disciplines as the corpora-
233 tion shall provide to determine those medical injuries which
234 shallbe scheduled as compensable medical injuries. A physi-
235 cian specialist, to serve as a member of a scheduling board,
236 (1) shall be a diplomate of an appropriate specialty board
237 recognized by the American Medical Association, or, in the
238 case of osteopathic specialties, the American Osteopathic
239 Association, and (2) shall have devoted at least three-quarters
240 of his professional time to active clinical practice in the ap-
241 propriate specialty during the five years immediately
242 preceding his appointment, or to its instruction at a medical
243 schoolaccredited by the liaison committee on medical educa-
-244 tion, or to a combinationof active clinical practice and instruc-
-245 tion as described above.
246 The determination to schedule a medical injury as compen-
247 sable shall be made after consideration of the following
248 factors;
249 (a) the degree to which the medical injury or the results
250 thereof may be readily identifiable through clinical diagnostic
251 techniques;
252 (b) the degree to which the medical injury may be
253 avoidable;
254 (c) the degree to which the medical injury may be suscep-
-255 tible to decreased incidence through quality of care measures;
256 and
257 (d) the equitable operation of the medical injury compen-
-258 sation system.
259 Schedules of medical injuries shall be published as part of
260 the corporation’s regulations.
261 §B. Peer Review Panels
262 The corporation shall appoint panels ofphysican specialists
263 meeting the qualification standards provided for membership
264 on scheduling boards to review and approve the payment of
265 claims. One or more physicians on the applicable peer review266 panel shallreview, prior to commencement ofpayments, each267 claim under which compensation benefits are anticipated to268 exceed $25,000, each adjustment to any award of compensa--269 tion benefits according to which additional compensation
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270 benefits are anticipated to exceed $25,000, and such other
claims as the corporation shall determine.271

§9. Medical Injury Compensation Benefit Trust Fund272
The corporation shall establish and maintain a trust fund,

of which the corporation shall be the trustee, which shall be
known as the “Medical Injury Compensation Benefit Trust
Fund.’’ All revenues collected by the commonwealth from the
special surtax imposed under section six F of chapter sixty-
two, and by health care providers upon non-residentspursuant
to section twenty-eight, shall be deposited by the com-
monwealth in the Medical Injury Compensation Benefit Trust
Fund, and shallbe available for use by the corporation for its
ordinary and necessary operating expenses and for the pay-
ment of compensation benefits.

273
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§lO. Annual report284
The corporation shall annually submit a complete and detail-

ed report of its activities within ninety days after the end of
the fiscal year to the clerk of the house of representatives, to
the clerk of the senate and to the governor.

285
286
287
288

§ll. Annual audit289
The books and records of the corporation shall be subject

to an annual audit by the auditor of the commonwealth.
290
291

§l2. Submission of claims292
Claims for compensation benefits for compensable medical

injuries shall be filed with the corporation on forms to be pro-
vided by the corporation.

293
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§l3. Investigation of claims296
The corporation shall undertake such investigation of each

claim for compensable benefits as it deems necessary or ap-
propriate. Not later than forty-five days after submission of
any claim, the corporation shall give notice to the claimant
of any additional information to be provided by the claimant
in order to enable continued consideration of his claim. The
claimant may be required to submit to medical examination
and diagnostic testing to be undertaken by a physician ap-
pointed by the corporation. If the claimant fails to supply re-
quired relevant information, or to submit to relevant examina-
tion or diagnostic testing required by the corporation, within
the times established by the corporation, his claim may be
denied.
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309
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§l4. Inspection of medical records310
The corporation shall have the right to inspect the medical

records ofany health care provider which pertain to any clai-
mant having a pending claim for compensation benefits, or
to whom compensation benefits are being paid.

311
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§l5. Determination of claims; time limits315
The corporation shall render to the claimant its determina-

tion of each claim no later than the earlier of (i) the thirtieth
day after its receipt from the claimant of all information re-
quired by the corporation within the forty-five day period
following submission of the claim, or (ii) if no additional in-
formation is required to be submitted by the claimant, the
seventy-fifth day after submission of the claim.

316
317
1318
319
320
321
322

§l6. Payment of compensation benefits323
The corporation shall commence the payment of compen-

sation benefits as to any favorably determinedclaim within
five days of the corporation’s determinationof said claim. The
first such payment shall include any compensation payments
to which the claimant is determined to be entitledwith respect
to any period prior to the date of said payment. Compensa-
tion benefits shall thereafter be paid monthly. The corpora-
tion may make payments of compensation benefits pending
determination of a claim in the event the claimant shows that
there is a reasonale probability that the claimant will be suc-
cessful in recovering compensation benefits, and such
preliminary payments are necessary to avoid hardship to the
claimant. Health care providers and otherpersons providing
service, drugs, or equipment for which a claimant is receiv-
ing compensation benefits may, provided the claimant con-
sents in writing on a form to be provided by the corporation,
receive payment therefor directly from the corporation, and
any such payment so made shall fully discharge the corpora-
tion’s obligation to pay such amounts to the claimant.
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$342
343 §l7. Review of denied claims
344 Upon denial by the corporation of all or any portion of a

claim, or upon a reduction or termination of compensation
benefits under sections twenty, twenty-one, or twenty-two, the
claimant shall have the rights to an adjudicatory proceeding
before the corporation in accordance with chapter thirty A.
Such proceeding shall be requested in writing by the claimant
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not later than thirty days following the corporation’s deter-
minationof his claim under section fifteen or notice to the clai-
mant under sections twenty, twenty-one or twenty-two of a
reduction or termination of compensation benefits. If the
claimant is aggrieved by the final decisionof the corporation
in the adjudicatory proceeding, he shall have the right to
judicial review thereof in accordance with chapter thirty A.

350
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§lB. Amendment of claims357
A claimant may amend a pending claim, or file a new claim,l

for compensation benefitsat any time on thebasis of a change
in his condition or entitlement to compensation benefits. If a
pending claim is amended, the period of timewithin which the
corporation may require additional information tobe furnish-
edby the claimant under section thirteen shall commence to
run from the time the amended claim is filed as to matters
raised in the amended claim and any related matters in the
original claim, and the period of time within which the cor-
poration must render its determinationof the entire claim, as
amended, under section fifteen shall be extended to the date
upon which a determinationwouldbe required to be rendered
on the amendmentto the claim if it were being considered as
an original claim.
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§l9. Jurisdiction over related claims372
373 Any claimant for compensation benefits for a medical in-

jury may elect to present his claimfor compensation benefits
to the corporation, notwithstanding that the medical injuryis
not compensable under this chapter, or is, subsequent to the
filing of a claim, determined not to be compensable under this
chapter. If the claimant makes such an election the corpora-
tion shallproceed to determine (a) whether the claim is com-
pensable under Massachusetts law, and, if the claim is deter-
mined to be compensable, (b) the amount of compensation
benefits to which the claimant is entitled. Upon receiving an
election by a claimant to have his claim processed according
to this chapter notwithstanding that the claim is not, or may
subsequently be determinednot to be compensable under this
chapter, all health care providers involved in the incident giv-
ing rise to the claim shallbe notified and given the opportuni-
ty to participate as parties in the determination process. The
corporation shall establish procedures for the processing of
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such claims by regulation. The time limits in sections thirteen
and fifteen shall not apply to claims processed by the corpora-
tion pursuant to this section. Review of claims denied under
this section shallbe in accordance with section seventeen. An
election by a claimant to have his claim processed under this
section shall constitute a waiver by him of all of his rights,
remedies and damages under Massachusetts law with respect
to the act or omission giving rise to the claim, and he shallbe
so advised by the corporation at the time he delivers his elec-
tion to the corporation.

390
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399
§2O. Change in condition or dependent status400
The corporation shall have continuing jurisdiction, uponnot

less than one month’s prior notice in writing to the claimant,
to reduce or terminate payments of compensation benefits if
it shall appear to the corporation that as a result of a change
in the claimant’s medical condition or dependent status, the
claimant’s compensation benefits should be reduced or ter-
minated. The corporation shall have the right to initiate in-
vestigations with respect to claimants receiving compensation
benefits in accordance with section thirteen, and in the event
that a claimant shall refuse or fail to provide relevant infor-
mation required by the corporation or shall refuse or fail to
submit to relevant physical examination or testing, the cor-
poration may thereupon suspend the payment of all or any por-
tions of compensation benefits until such time as the claimant
has complied with the corporation’s requirements.
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416 §2l. Death of medically injured claimant.
417 Compensation benefits for medical care and physical and

vocational rehabilitation shall terminate upon the death of a
medically injured claimant receiving compensation benefits.
Compensation benefits for loss of income from work, and ex-
penses for necessary services, shallbe continuedfor a period
of three months subseqeunt to the deathof a medically injured
claimant to any dependents. During said three-monthperiod,
the corporation shall conduct an investigation and shall deter-
mine whether the medically injured claimant’s anticipated life
expectancy prior to the medical injury was shortened by the
medical injury. If the corporation shall so determine, any com-
pensation benefits for loss of income from work and for ex-
penses for necessary services shall be continued for such
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430 period subsequent to the death of the medically injured clai-
mant as the corporation shall determine to have been his an-
ticipated life expectancyprior to the medical injury. Such con-
tinued compensation benefits shall be paid only to persons who
were dependents at the time of his death, for such period of
time as such dependent status shall continue thereafter. Per-
sons to whom such continued compensation benefits are paid
shall be considered claimants, who shall have the duty toA
cooperate in investigations by the corporation under section"
eleven and the right to obtainan adjudicatory proceeding and
judicial review under section seventeen with respect to any
denial or reduction of compensation benefits by the
corporation.
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§22. Failure to obtain care or rehabilitation443
If a medically injured claimant unreasonably fails, either

directly or through one legally empowered to act on his behalf,
to obtain necessary medical care, or physical or vocational
rehabilitation, the corporation may, upon not less them one
month’s prior writtennotice to the claimant, reduce compen-
sation benefits to the amount to which, in reasonably probabili-
ty, the claimant would have been entitled had the claimant
undertaken such medical care or physical or vocational
rehabilitation. In determining whether a medically injured
claimanthas reasonable ground for falling or refusing to under-
take the medical care or physical or vocational rehabilitation,
the corporation shall consider all relevant factors, including,
but not limited to, risks to the claimant, the extent of probable
benefit, the location where the medical care or physical or
vocational rehabilitation is offered, the extent to which the
medical care or physical or vocational rehabilitation is
recognized as standard and customary, and whether obtain-
ing the medical care or physical or vocational rehabilitation
would unreasonably abridge the claimant’s right to free ex-
ercise of religion.
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§23. Collateral sources of payment464
Compensationbenefits shall not be subject to offset or reduc-

tionon account of any benefit a claimant is entitled to receive
from Social Security, workmen’s compensation, health In-
surance and all otherbenefits (except the proceeds of life and
disability insurance) received by or available to a claimant.
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470 Proceeds of life insurance with respect to a deceased medical-
-471 ly injured claimant shall be applied to reduce compensation
472 benefits payable to said claimant’s dependents upon the death
473 of such decreased medically injured claimant. Proceeds of
474 disability insurance shall be applied to reduce compensation
475 benefits payable to a medically injured claimant during his
476 life.

478 No compensation benefits shall be paid to any claimant with
479 respect to pain and suffering, mental anguish, punitive or ex-
-480 emplary damages, and all other general (as distinguished
481 from special) damages, including loss of any of the following
482 which would have been provided by a medically injured clal-
-483 mant to another: consortium, society, companionship, control,
484 protection, marital care, attention, advice, counsel, training,
485 guidance and education.

487 A claim for compensation benefits shall be submitted on or
488 before the later of (i) one year from the occurrence of the
489 medical injury giving rise to the claim, or (il) one year from
490 the date the claimant discovered, or reasonably should have
491 discovered, the existence of the medical injury giving rise to
492 the claim.

494 No compensation benefits for loss of income from work or
495 fo expenses incurred in obtaining services shall be payable for
496 any period prior to a date six months prior to the date the clai-
-497 mant submitted his claim.

499 The corporation shall maintain a central register of corn-
-500 pensable medical injuries, containing the information from the
501 corporation’s records as to the cause, nature and consequences
502 of each compensable medical injury and such other informa-
-503 tion as the corporation determines. The registry shall be a
504 public record as defined in the twenty-sixth clause of section
505 seven of chapter four, but, except as provided in this section,
506 information identifying medically injured claimants and
507 health care providers shall not be disclosed for any purpose
508 by the corporation. At the time information with respect to a
509 compensable medical injury is placed in the registry, the

493 §26. Limit on retroactive payments

486 §25. Time for submission of claims

477 §24. Limits on recovery
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510 health care provider or providers involved in the medical care
giving rise to the compensable medical injury, or on whose
premises the compensable medical injury occurred, shall be
furnished with a copy of the information withrespect to such
injury which is placed in the registry, including information
identifying the medically injured claimantand the other health
care providers involved.

511
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§2B. Establishment of annual rates of payment to the medical in-
jury compensation benefit trust fund.

517
518
519 Annually, on or before July 1, the corporation shall fix for

the ensuing calendar year the amount of the income tax sur-
charge for residents of the commonwealth established under
section six F of chapter62, and the amount of the fee establish-
ed under this section for use by non-residents of a health care
provider, to be paid to the medical injury compensation benefit
trust fund.
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In fixing the amounts of the income tax surcharge and
nonresidentfee, the corporation shall determine the estimated
cost of compensation benefits to be paid by the corporation on
account of compensable medical injuries expected to be
reported during the ensuing calendar year. In determining the
estimated cost of such compensation benefits, the corporation
shall take into account (i) anticipated future inflation in the
cost of providing compensation benefits for medicalcare and
physical or vocational rehabilitation, and for replacement ser-
vices; (ii) investment income of the trust fund; (iii) an-
ticipated operating expenses of the corporation, and (iv) such
other factors as may be determined by the corporation.
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To the estimated cost ofproviding compensation benefits so
determined there shallbe added an additional ten percent of
such cost, which shall serve as an excess reserve. The excess
reserve shall be available to the corporation for payment of
compensation benefits and operating costs. If, at any time, the
amount of the excess reserve shall exceed $25,000,000, the
estimated cost of providing compensation benefits for the en-
suing calendaryear shall not be increasedby any amount for
the excess reserve until such time as theamount ofthe excess
reserve shall fall below $25,000,000.
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The income tax surcharge to residents of the commonwealth
shallbe determinedby dividing the estimated cost of compen-
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550
551
552
553
554
555
556
557
558
559
560
561
562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578
579
580
581

1582
583
584
585
586
587
588
589

sation benefits expected to be paid to residents of the com-
monwealth on account of compensable medical injuries
reported during the ensuing calendar year (plus the amount
to be placed in the excess reserve, if any), by the estimated
number of taxpayers who will file resident income taxreturns
under chapter 62 in the ensuing calendar year and their
dependents.

The fee for use by non-residents of a health care provider
shallbe determinedby dividing the estimated cost of compen-
sation benefits expected to be paid to persons who are not
residents of the commonwealth on account of compensable
medical injuries reported during the ensuing calendar year
(plus the amount to be placed in the excess reserve, if any),
by the estimatednumber of non-residents who will use the ser-
vices of health care providers in the ensuing calendar year,
and whose care is not paid under Title XIX of the Social Securi-
ty Act or other need-based public medical benefit plan.

Each health care provider shall collect the fee provided by
this section from each non-resident who utilizes the services
of such health care provider on and after January 1, 1986, ex-
cept such non-residents whose health care is paid under Title
XIX of the Social Security Act or other need-based public
medical benefit plan. A non-resident who has paid the fee to
a health care provider for a calendar year shall be issued
evidence of payment by the health care provider on a form
to be provided by the corporation, and thereafter such non-
resident shall be entitled to use the services of health care pro-
viders for the remainder of the calendar year for which the
fee has been paid.

The rates so fixed by the corporation for the income tax sur-
charge and the non-resident fee shall be published in the
Massachusetts Register on or before July 15 of each calendar
year. If the representative of any fifty or more resident tax-
payers of the commonwealth, or of fifty or more non-resident
users of health care providers, shall so request within twenty
days after publication of such rates, the corporation shall hold
a hearing under section two of chapter thirty A with respect
to the challeged rate orrates, and following the decision of the
corporation after the hearing, any party to said hearing ag-
grieved by the corporation’s decision may obtain judicial
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review of the corporation’s decision in accordance with sec-
tion seven of chapter thirty A by filing a complaint in accor-
dance with said section within thirty days after the decision
is filedby the corporation at its offices. The decision of the cor-
poration shallremain in full force and effect pending the final
decision of the court unless the court or a justice thereofafter
notice to the corporation may be special order otherwise
direct.

Compensation benefits shall be payable only for compen-
sable medical injuries which occurred on or after July 1,1986.

The provisions of this chapter, being necessary for the
welfare of the commonwealth and its inhabitants, shall be
liberally construed to effect its purposes.

Section 2. Chapter 231 of the General Laws is hereby
amendedby inserting after section sixty the following section:

Section 60A. Any claimant who is entitled to compensation
benefits under chapter 40L on account of a compensable
medical injury, as defined in section one of chapter 40L, which
occurs on or after July 1, 1986, shall have as his sole and ex-
clusive remedy on account of such compensable medical in-
jury the compensation benefit so provided, and shall have no
otherright of action on account of such compensable medical
injury against any health care provider, as defined in section
one of chapter 40L, in any court of the commonwealth, whether
under any rule or law or any statute.

Section 3. Chapter 62 of the General Laws is hereby
amended by inserting after section 6E the following provision:

§6F. Surcharge for Medical Injury Compensation Benefits Trust
Fund.

There is imposed upon each resident individual who files a
return with respect to any fiscal period commencing on or
after January 1, 1985, a surcharge equal to the amount
established by the Massachusetts Medical Injury Compensa-
tion Corporationunder chapter forty L for the calendar year
in which the return is filed as the per capita contribution to
the Medical Injury Compensation Benefit Trust Fund for
residents of the commonwealth, multiplied by the number of
persons includedas taxpayers and dependents in said return.

§29. Effective period for benefit payments


