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[Similar Matter Filed During Past Session
See Senate No. 167 of 1984.]

By Mr. Wetmore, a petition (accompanied by bill, Senate, No. 782) of Robert D.
Wetmore for legislation to regulate contracts between health spas and their
customers. Commerce and Labor.

In the Year One Thousand Nine Hundred and Eighty-five.

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. The legislature finds that there exists in con-
-2 nection with a number of contracts for health club services,
3 sales practices and business and financing methods which may
4 have resulted in deception and financial hardship upon the
5 people of this commonwealth, that existing legal remedies are
6 inadequate to correct these abuses; that the health club serv-
-7 ices industry has a significant impact upon the economy and
8 well being of this commonwealth and its local communities,
9 and that the provisions of this act relating to such contracts

10 are necessary for the public welfare. The legislature declares
11 that the purpose of this act is to safeguard the public and
12 the ethical health club industry against deception and financial
13 hardship, and to foster and encourage competition, fair deal-
-14 ing, and prosperity in the field of health club services by pro-
-15 hibiting or restricting false or misleading advertising, er-
-16 roneous contract terms, and other unfair and deceptive prac-
-17 tices which have been conducted by some health club oper-
-18 ators.

1 Section 2. Chapter 93 of the General Laws is hereby
2 amended by adding the following eleven sections:
3 Section 76. For purposes of section seventy-seven to eighty-
-4 six, inclusive, the following words and terms shall have the
5 following meanings:
6 “Contract for Health Club Services”, a contract for con-
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7 sumer services for instruction, training or assistance in physi-
-8 cal culture, bodybuilding, exercising, weight reducing, figure
9 development, the martial arts to include judo, karate and self-

-10 defense, or any similar course of physical training to be pro-
-11 vided for the future use by a consumer of health club facil-
-12 ities providing the foregoing instruction, training or assis-
-13 lance; except however, that a contract for services shall not
14 mean or include (a) membership in any group, club, associa-
-15 tion or organization which provides any of the foregoing serv-
-16 ices and which is organized pursuant to the provisions of
17 chapter one hundred and eighty; (b) services by a college or
18 university chartered by the university of the commonwealth
19 of Massachusetts, a secondary school, an elementary school,
20 a nursery school or kindergarten; and (c) contracts for serv-
-21 ices to provide instruction, training or assistance to acquire a
22 vocation or skill conducted in a training school or by home
23 study.
24 “Health club”, any person, firm, corporation, partnership,
25 unincorporated association, or other business enterprise of-
-26 fering instruction, training or assistance or the facilities for
27 the preservation, maintenance, encouragement or develop-
-28 ment of physical fitness or well being. Such term shall include
29 but shall not be limited to health spas, sports, tennis, racquet
30 ball, platform tennis and health clubs, figure salons, health
31 studios, gymnasiums, weight control studios, martial arts and
32 self-defense schools or any other similar course of physical
33 training.
34 “Secretary”, the secretary of state.
35 “Seller”, any person, firm, corporation, partnership, unin-
-36 corporated association or other business enterprise which op-
-37 erates or intends to operate a health club.
38 “Buyer”, any individual who enters into a contract for
39 services with a health club.
40 Section 77. Every health club which sells contracts for
41 health club services shall, during any period prior to opening
42 and for a period of three years after commencement of busi-
-43 ness maintain a bond issued by a surety company admitted to
44 do business in the commonwealth. The principal sum of the
45 bond shall be twenty-five thousand dollars and the bond, where
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4G required, shall be obtained before an occupational license may
47 issue under (proper citation). The bond shall be in favor of
48 the commonwealth for the benefit of any person injured as
49 a result of a violation of this section. The aggregate liability
50 of the surety to all persons for all breaches of the conditions
51 of the bonds provided herein shall in no event exceed the
52 amount of the bond. In lieu of maintaining the bond required
53 by this section, the health club may furnish information as
54 required by the secretary, executed under penalty of perjury
55 by an officer or owner of the health club, which reasonably
56 demonstrates financial responsibility that will enable the
57 health club to satisfy the possible claims against the said
58 bond. In the event the health club is controlled by, under
59 common control, or controls another corporation and such
60 other corporation agrees in writing to satisfy the claims
61 against the said bond then the financial responsibility of the
62 other corporation shall be considered in determining the ap-
-63 plicability of this section. In determining whether the health
64 club has the requisite financial responsibility, the secretary'
65 may consider the operating and business history and reputa-
-66 tion of the health club and its management within and with-
-67 out the state as well as the operating and business history and
68 reputation of any business controlled by, under common con-
-69 trol with, or controlling the health club. The secretary shall
70 decide whether the information furnished in lieu of the bond
71 by the health club is in compliance with the requirements of
72 this section.
73 Section 78. No contract for services shall provide for a term
74 longer than thirty-six months. No contract for services shall
75 require payments or financing by the buyer over a period in
76 excess of thirty-seven months from the date the contract is
77 entered into, nor shall the term of any such contract be meas-
-78 ured by or be for the life of the buyer; provided, however,
79 that the services to be rendered to the buyer under the con-
-80 tract may extend over a period not to exceed three years from
81 the date the contract is entered into with the right to renew,
82 at the option of the buyer for a similar or shorter period.
83 The buyer may have thirty days after the expiration to renew
84 the contract. The installment payments shall be in substan-
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85 tially equal amounts exclusive of the down payment and shall
be required to be made at substantially equal intervals, not to
exceed one month. No contract for services may contain any
provisions whereby the buyer agrees not to assert against the
seller or any assignee or transferee of the health club serv-
ices contract any claim or defense arising out of the health
club services contract. No contract for services may require
the buyer to execute a promissory note or series of promis-
sory notes which, when negotiated, cuts off as to third parties
a defense which the buyer may have against the seller. No
contract may be assigned by one health club to another health
club not located on the same premises without written con-
sent of the buyer.
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98 Section 79. Every contract for services at a planned health

club or a health club under construction shall, at the option
of the buyer, be voidable in the event that the health club and
the services to be provided pursuant to such contract are not
available within one year from the date the contract is ex-
ecuted by the buyer. Every contract for services shall pro-
vide that such contract may be cancelled within three busi-
ness days after the date of receipt by the buyer of a copy of
the written contract. Notice of cancellation shall be delivered
by certified or registered United States mail at the address
specified in the contract. Such contract shall contain the fol-
lowing written notice in at least ten point bold type: “CON-
SUMERS RIGHT TO CANCELLATION. YOU MAY CAN-
CEL THIS CONTRACT WITHOUT ANY PENALTY OR
FURTHER OBLIGATION WITHIN THREE (3) DAYS FROM
THIS DATE . .

.”
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Such notice of cancellation shall be in writing subscribed by
the buyer and mailed by registered or certified United States
mail to the seller at the address specified in such forms. Such
notice shall be accompanied by the contract forms, member-
ship cards and any other documents or evidence of member-
ship previously delivered to the buyer. All monies paid pur-
suant to such contract shall be refunded within fifteen busi-
ness days of receipt of such notice of cancellation. If the
buyer has executed any credit or loan agreement to pay for
all or part of health club services, any such negotiable in-
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124 strument executed by the buyer shall also be returned within
125 fifteen days. Every contract for services shall provide that
126 after such three day period for cancellation as provided in
127 subdivision two of this section, the buyer’s estate may cancel
128 a contract for services if the buyer dies. The buyer may also
129 cancel after three days if the buyer becomes significantly
130 physically disabled for a period in excess of six months, or
131 after the services are no longer available because of the sell-
-132 er’s permanent discontinuance of operation or substantial

change in operation. The buyer may also cancel after three
134 days if he moves his residence to a location more than twenty-
-135 five miles from a health club operated by the seller or a sub-
-136 stantially similar health club which would accept the seller’s
137 obligation under the contract. Nothing contained herein shall
138 restrict or prohibit the seller from offering or providing in
139 such contract additional or broader reasons for cancellation.
140 The seller may require reasonable evidence for a cancellation
141 pursuant to this subdivision. Such contract shall contain the
142 following notice captioned in at least ten point bold type:
143 “ADDITIONAL RIGHTS TO CANCELLATION:
144 You may also cancel this contract for any of the following
145 reasons:
146 If upon a doctor’s order, you cannot physically receive the
147 services because of significant physical disability for a period
148 in excess of six months.
149 If you die, your estate shall be relieved of any further ob-
-150 ligation for payment under the contract not then due and
151 owing.
152 If you move your residence more than twenty-five miles
153 from any health club operated by seller or a substantially sim-
-154 ilar health club which will accept the seller’s obligation under
155 the contract.”

All monies paid pursuant to such contract cancelled for the
reasons contained in this subdivision shall be refunded within

158 fifteen days of receipt of such notice of cancellation; provid-
-159 ed, however, that the seller may retain the expenses incurred
160 and the portion of the total price representing the services
161 used or completed, and further provided that the seller may
162 demand the reasonable cost of goods and services which the
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163 buyer has consumed or wishes to retain after cancellation of I
164 the contract. In no instance shall the seller demand more than
165 full contract price from the buyer. If the buyer has executed
166 any credit or loan agreement to pay for all or part of health
167 club services, any such negotiable instrument executed by the
168 buyer shall also be returned within fifteen days.
169 Section 80. No assignee who takes a note or other obliga-
-170 tion as consideration for a contract containing the disclosure
171 requirements of this chapter shall fail to honor the consum-
-172 er’s right of cancellation as provided in this chapter.
173 creditor holding a note or other obligation to which a a
174 sumer has obligated himself in order to purchase a contract
175 shall fail to honor the consumer’s right of cancellation under
176 this article if:
177 (a) the creditor is a person related to the seller of serv-
-178 ices; or
179 (b) the seller prepares documents used in connection with
180 the loan; or
181 (c) the creditor supplies forms to the seller used by the
182 consumer in obtaining the loan; or
183 (d) the creditor makes twenty or more loans in any cal-
-184 endar year, the proceeds of which are used in transactions
185 with the same seller or with a person related to the same
186 seller; or
187 (e) the consumer is referred to the creditor by the seller;
188 or
189 (/) the creditor, directly or indirectly, pays the seller any
190 consideration whether or not it is in connection with the par-
-191 ticular transactions; or
192 (p) the creditor participated in or was connected with the
193 sale
194 No assignee of a contract shall fail to give notice of the as-
-195 signment to the consumer. A notice of assignment shall be in
196 writing addressed to the consumer at the address shown o V
197 contract and shall identify the contract.
198 Section 81. It is hereby declared to be an unfair and de-
-199 ceptive trade practice and unlawful for a seller to:
200 1. misrepresent directly or indirectly in its advertising,
201 promotional materials, or in any manner the size, location,
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202 facilities or equipment of its studio, or place of business or the

203 number or qualifications of its personnel;
204 2. use or refer to fictional organization divisions or posi-
-205 tion titles or make any representation which has the tendency
206 or capacity to mislead or deceive consumers as to the size or
207 importance of the business, its divisions, or personnel, or in
208 any other material respect;
209 3. misrepresent directly or indirectly the size, importance,

location, facilities, or equipment of the business through use
„.x of photographs, illustrations, or any other depictions in cata-
-212 logs, advertisements, or other promotional materials;
213 4. misrepresent the location or locations at which its serv-
-214 ices will be offered;
215 5. misrepresent the nature of its courses, training devices,
216 methods or equipment or the number, qualifications, training,
217 or experience of its personnel, whether by means of endorse-
-218 ments or otherwise;
219 6. misrepresent the nature and extent of any personal serv-
-220 ices, guidance, assistance, or other attention the business will
221 provide for consumers;
222 7. designate or refer to his sales representation using terms
223 that misrepresent in any other manner, the titles, qualifica-
-224 tions, training, experience or status of his salesmen, agents,
225 employees, or other representatives; and
226 8. misrepresent in any manner by the seller or his assignee
227 the buyer’s right to cancel under this article.
228 Section 82. Any contract for health club services which
229 does not comply with the applicable provisions of this chap-
-230 ter shall be void and unenforceable as contrary to public pol-
-231 icy. Any waiver by the buyer of the provisions of this chap-
-232 ter shall be deemed void and unenforceable by the seller as
233 contrary to public policy.
2i Section 83. Any buyer damaged by a violation of sections
230 seventy-six to eighty-four, inclusive, may bring an action for
236 recovery of damages. Judgment may be entered in an amount
237 not to exceed three times the actual damages plus reasonable
238 attorney fees.

, Section Blf. Nothing in sections seventy-six to eighty-six,
240 inclusive, shall be construed so as to nullify or impair any
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241 right or rights which a buyer may have against a seller at
common law, by statute, or otherwise.242

Section 85. Any seller or his assignees who violate any
provision of sections seventy-six to eighty-six, inclusive, or
who shall counsel, aid or abet such violation shall be liable
for a civil fine of not more than twenty-five hundred dollars
for each violation. The provisions of said sections seventy-
six to eighty-six, inclusive, are not exclusive and do not re-
lieve the seller or his assignees or the contracts subject to
sections from compliance with all other applicable provisk
of law.
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Section 86. In addition to the remedies hereinbefore pro-
vided, the attorney general may bring an action on behalf of
the commonwealth to restrain further violations of sections
seventy-six to eighty-five, inclusive, to enforce the bonding
provisions of section seventy-seven, and for such other relief
as may be appropriate.
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Section 3. The bond required by this section shall not ap-
ply to a health club which has operated at the same location
under the same ownership prior to the effective date of this
section.
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Section 4. This act shall take effect on January first, nine-
teen hundred and eighty-five.
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