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By Mr. Edward L. Burke, a petition (accompaniedby bill, Senate, No. 920) of Ed-
ward L. Burke for legislation relative to consent to health care. Health Care.

In the Year One Thousand Nine Hundred and Eighty-five

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. The general laws are hereby amended by insert-
-2 ing, after chapter 201C, the following chapter;

3 CHAPTER 201 D
4 HEALTH CARE CONSENT
5 Section 1. [Definitions. ] As used in this chapter
6 (1) “Adult” means an individual eighteen or more years of
7 age.
8 (2) “Health care” means any care, treatment, service, or
9 procedure to maintain, diagnose, or treat an individual’s physi-

10 cal or mental condition.
11 (3) “Health care provider” means a person who is licensed,
12 certified or otherwise authorized by the law of this common-

-13 wealth to administer health care in the ordinary course of
14 bu. iness or practice of a profession.
15 (4) “Minor” means an individual who is not an adult.
16 (5) “Person” means an individual, corporation, government,
17 governmental subdivision or agency, business trust, estate
18 trust, partnership, association, or any other legal entity.
19 (6) “Substituted judgment” means a decision regarding pro-
-20 posed health care made for an individual incapable of consent-
-21 ing to health care which would be made by the incapable in-
-22 dividual if he were capable, taking into account his actual in-
-23 terests and preferences and also his present and future incapa-
-24 bility.

25 Section 2. [lndividuals Who May Consent to Health Care.]
26 An individual, unless incapable of consenting under section
27 three, may consent to health care for himself, as provided in
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36 Section 3. [ lndividuals Incapable of Consenting.]
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28 section seventy E of chapter one hundred and eleven, if he
29 is:

32 (d) is able to consent to health care as provided in sec-
-33 tion twelve P of chapter one hundred and twelve,
34 (ii) is authorized to consent to the health care by any
35 other law of this commonwealth.

37 An individual otherwise authorized under this chapter may
38 consent to health care unless, in the good faith opinion of the
39 health care provider, the individual is incapable of making a
40 decision regarding the proposed health care.
41 Section 4- [lndividuals Who May Consent to Health Care
42 For Others.]

43 (a) If an individual incapable of consenting under section
44 three has not appointed a health care representative under sec-
-45 tion six or if the health care representative appointed under
46 section six is not reasonably available or declines to act for
47 any reason, consent to health care may be given;
48 (1) by a guardian of the person, a representative appointed
49 under section seven, or a representative designated or apoint-
-50 ed under other law of this commonwealth.
51 (2) if there is no guardian or other representative described
52 in paragraph (1) or he is not reasonably available, declines to
53 act, or his existence is unknown to the health care provider,
54 by his spouse, parent, adult child, or adult sibling, unless dis-
-55 qualified under section eight; provided, that consent to health
56 care must be sought from the persons listed in this paragraph
57 in the order listed and a person in a subsequent category on
58 the list is authorized to consent only if there is no person in
59 any previous category unless each such person in a previous
60 category is not reasonably available or declines to act or his
61 existence is unknown to the health care provider.

62 (b) Consent to health care for a minor not authorized to
63 consent under section two may be given:
64 (1) by a guardian of the person, a representative appointed
65 under section seven or a representative designated or appodnt-
-66 ed under other law of this commonwealth;
67 (2) if there is no guardian or other representative described

30 (1) an adult; or
31 (2) a minor, and
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68 in paragraph (1) or he is not reasonably available or declines
69 to act or his existence is unknown to the health care provider,
70 by a parent or an individual in loco parentis;
71 (3) if a parent or an individual in loco parentis is not rea-
-72 sonably available or declines to act or his existence is unknown
73 to the health care provider, by an adult sibling of the minor.
74 (c) An individual delegated authority to consent under sec-
-75 tion five has the same authority and responsibility as the in-
-76 dividual delegating the authority.
77 (d) An individual authorized to consent to health cane for
78 another under this section must act in good faith and must
79 make a substituted judgment.
80 Section 5.
81 (a) An individual authorized to consent to health cane for
82 another under paragraph (a) (2) or (b) (2) or (b) (3) of sec-
-83 tion four who for a period of time will not be reasonably avail-
-84 able to exercise the authority may delegate the authority to
85 consent during that period to another not disqualified under
86 section eight. The delegation must be in writing and signed
87 and may specify conditions on the authority delegated. Unless
88 the writing expressly provides otherwise, the delegate may
89 not delegate the authority to another.
90 (b) The delegator may revoke the delegation at any time
91 by notifying orally or in writing the delegatee or the health
92 care provider.
93 Section 6. [Health Care Representatives: Appointment;
94 Qualification; Powers; Revocation and Respon-
-95 sibility.]
96 (a) An individual who may consent to health care under
97 section two may appoint another as a health care representa-
-98 tive to act for the appointor in matters affecting his health
99 care.

100 (b) A health care representative appointed under this sec-
-101 tion must be an individual who may consent to health care
102 under section two.
103 (c) An appointment and any amendment thereto must be
104 in writing, signed by the appointor and a witness other than
105 the health care representative and accepted in writing by the
106 health care representative.
107 (d) The appointor may specify in the writing terms and
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108 conditions considered appropriate, including an authorization
109 to the health care representative to delegate the authority to
110 consent to another.consent to another.
11l (e) The authority granted becomes effective according to
112 the terms of the writing.
113 (f) The writing may provide that the authority does not
114 commence until, or terminates when, the appointor becomes
115 incapable of consenting. Unless expressly provided otherwise
116 the authority granted in the writing is not affected if the ap ■
117 pointor becomes incapable of consenting.
118 (g) Unless the writing provides otherwise, a health care rep-
119 resentative appointed under this section who is reasonably
120 available and willing to act has priority to act for the appointor
121 in all matters of health care.
122 (h) In making all decisions regarding the appointor’s health
123 care, a health care representative appointed under this section
124 must act (i) as he reasonably believes the appointor would
125 have acted consistent with the purposes expressed in the ap-
126 pointment and (ii) in good faith.
127 (i) A health care representative who resigns or is unwilling
128 to comply with the written appointment may exercise no fur-
129 ther power under the appointment and shall so inform (i) the
130 appointor, (ii) the appointor’s legal representative, if one is
131 known, and (ii) the health care provider, if the health care
132 representative knows there is one.
133 (j) An individual who is capable of consenting to health care
134 may revoke;
135 (1) the appointment at any time by notifying the health
136 care representative orally or in writing, or
137 (2) the authority granted to the health care representative
138 by notifying the health care provider orally or in writing.
139 Section 7. [Court-Oriented Health Care or Court-Oriented
140 Appointment of a Representative.]

141 (a) A health care provider or any interested individual may

142 petition any court of competent jurisdiction to make a health
143 care decision or order health care for an individual incapable
144 of consenting or to appoint a representative to act for that in-
145 dividual.
146 (b) Reasonable notice of the time, and place of hearing a
147 petition under this section must be given to the individual in-
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capable of consenting and to individuals in the classes described
•in section four who are reasonably available.

148
149

(c) The court may modify or dispense with notice and hear-
ing requirements if it finds that delay will have a serious, ad-
verse effect upon the health of the individual.

150
151
152

(d) If the court finds;153
(1) a health care decision is required for the individual;154
(2) the individual is incapable of consenting to health care;155

and156
(3) there is no individual authorized to consent or an in-

dividual authorized to consent to health care is not reasonably
available or declines to act or, in the court’s judgment, is not
acting in good faith or is not making a substituted judgment,
the court may appoint a representative to make a substituted
judgment with such limitations on the authority of the rep-
resentative as it considers appropriate, or order any other ap-
propriate relief in the best interest of that individual.

157
158
159
160
161
162
163
164

(e) If the court makes the foregoing findings and further
finds on the basis of evidence in addition to evidence pre-
sented by the health care provider, that appointment of a rep-
resentative will unduly delay the required health care decision,
the court may itself make the substituted judgment.

165
166
167
168
169

Section 8. [Disqualification of Authorized Individuals .]170
(a) An individual who may consent to health care for him-

self under section two may disqualify others from consenting
to health care for him.

171
172
173

(b) The disqualification must be in writing, signed by the
individual, and designate those disqualified.

174
175

(c) A health care provider with knowledge of a written dis-
qualification may not accept consent to health care from an in-
dividual disqualified.

176
177
178

(d) An individual who knows he has been disqualified to
consent to health care for another may not act for the other
under this chapter.

179
180
181

Section 9. [Limitation of Liability.]182
(a) A health care provider acting or declining to act in re-

liance on the consent or refusal of consent of an individual
who the provider believed in good faith is authorized by this
chapter or other law of this commonwealth to consent to
health care is not subject to criminal prosecution, civil lia-

183
184

185
186
187



188
189
190

191
192
193
194
195
196
197
198
199
200
201
202
203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
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bility, or professional disciplinary action on the ground that
the individual who consented or refused to consent lacked au-
thority or capacity.

(b) A health care provider who believes in good faith an in-
dividual is incapable of consenting under section three is not
subject to criminal prosecution, civil liability,, or professional
disciplinary action for failing to follow that individual’s direc-
tion. ,

(c) Any individual who in good faith believes he is author-\|
ized to consent or refuse to consent to health care for another
under this chapter or other law of this commonwealth is not
subject to criminal prosecution or civil liability on the ground
he lacked authority to consent.

An individual authorized to consent to health care for an-
other under this chapter has the same right as does the in-
dividual for whom he is acting to receive informationrelevant
to the proposed health care and to consent to the disclosure
of medical records to the proposed health care provider. Dis-
closure of information regarding the proposed health care to
an individual authorized to consent for another is not a waiver
of an evidentiary privilege.

(a) This chapter does not affect the law of this common-
wealth concerning an individual’s authorization to make a
health care decision for himself or another to withdraw or
withhold medical care necessary to preserve or sustain life.

(b) This chapter does not affect the requirements of any
other lav of this commonwealth concerning consent to ob-
servation diagnosis, treatment or hospitalization for a mental
illness.

(c) Th's chapter does not authorize an individual to consent
to any health care prohibited by the law of this common-
wealth.

(d) This chapter does not affect any requirements of notice
to others of proposed health care under any other law of this
commonwealth.

(e) This chapter does not affect the law of this common-

Section 11. [Effect on Existing StateLaw.]

Section 10. [Availability of Medical Information.]
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wealth concerning (i) the standard of care of a health care
provider required in the administration of health care, (ii)
when consent is required for health care, (iii) informed con-
sent for health care, or (iv) consent to health care in an emer-
gency.

228
229
230

231
232

(f) This chapter does not prevent an individual capable of
consenting to health care for himself or another under this
chapter, including those ‘authorized under section four, five
and six, from consenting to health care administered in good
faith pursuant to religious tenets of the individual requiring
health care.

233
234
235
236

238

1
If any provision of this act or the application hereof to any

person or circumstance is held invalid, the invalidity does not
affect other provisions or applications of the act which can be
given effect without the invalid provision or application, and
to this end the provisions of this act are severable.

2
3
4
5
6

Section 3. [Short Title.]1
2 This act may be cited as Health Care Consent Act

Section 4. [Effective Date.]1
2 This act shall take effect ninety days after its passage.

S

Section 2. [Severability.]
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