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By Mr. Berry, a petition (accompanied by bill, Senate, No. 1067) of Frederick E
Berry, and Kevin M. Burke, District Attorney for the Eastern District, for legisla
tlon relative to a victim’s right to be heard prior to sentencing and relative to th<
establishment of a victim-witness assistance fund. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-five

An Act relative to a victim’sright to be heard prior tosenten-
cing AND RELATIVE TO THE ESTABLISHMENT OF A VICTIM-WITNESS
ASSISTANCE FUND.

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. The General Laws are hereby amended by in-
2 sorting after chapter 258 A the following chapter:

4 RIGHTS OF VICTIMS AND WITNESSES OF CRIME
5 Section 1. The following words as used in this chapter shall
6 have the following meanings, unless the context otherwise re-
7 quires:
8 “Board”, the victim and witness assistance board has estab-
9 lished in section four;

10 “Court”, a forum established under the general laws for the
11 adjudication of criminal complaints or indictments;
12 “Crime”, an act committed in the commonwealth which
13 would constitute a crime if committed by a compentent adull
14 including any act which may result in an adjudication of de-
-15 linquency;
16 “Disposition”, the sentencing or determination of penalty
17 or punishment to be imposed upon a person convicted of
18 a crime or found delinquent or against, whom a finding of
19 sufficient facts for conviction or finding of delinquency is
20 made;
21 “Family member”, a spouse, child, sibling, parent, or legal
22 guardian of a victim;
23 “Restitution”, money or services which a court orders a
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24 defendant to pay or render to a victim as part of the disposi-
-25 tion;
26 “Victim”, a person against whom a crime has been com-
-27 mitted, or such person’s parent or legal guardian in the case
28 of a minor;
29 “Witness”, any person who has been or is expected to be
30 summoned to testify for the prosecution, or who by reason
31 of having relevant information is subject to call or likely to
32 be called as a witness for the prosecution, whether or not any
33 action or proceeding has yet been commenced.
34 Section 2. A victim has the rights and is eligible for the
35 services set forth under this chapter only if such victim re-
-36 ported the crime to law enforcement authorities within live
37 days qf its occurrence or discovery, unless there existed a rea-
-38 sonable excuse.
39 Section 3. To the extent reasonably possible, victims and
40 witnesses of crime, or in the case of a homicide, the family
41 members of the victim whether or not such members are wit-
-42 nesses in any criminal proceeding, shall be afforded the fol-
-43 lowing rights where applicable;

-14 {«) for victims and family members, to be informed by
45 local law enforcement agencies and the district attorney of
46 the final disposition of the case. If the crime charged is a
47 felony the victim shall be notified whenever the defendant is
48 released from custody;

49 (b) for victims, family members, and witnesses, to be noti-
-50 Tied by the district attorney, in a timely manner, when, why,
51 and at whose request a court proceeding to which they have
52 been subpoenaed will not go on as scheduled;
53 (r) for victims and witnesses, to be provided with informa-
nt tion by the district attorney as to the level of protection
55 available and to receive protection from harm and threats of
56 harm arising out of their cooperation with law enforcement
57 and prosecution efforts;
58 (d) for victims and witnesses, to be informed by the dis-
-59 trict attorney of financial assistance and other social services
60 available to victims or witnesses of a crime, including infor-
-61 mat ion relative to applying for such assistance or services;
62 (e) for victims, to be informed by the district attorney of
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63 the right to request that restitution be an element of the
64 final disposition of a case and to obtain assistance in the docu-
-65 mentation of the victim’s losses;
66 (/) for victims and witnesses, to be informed by the court
67 and the district attorney of procedures to be followed in order
68 to apply for and receive any witness fee to which they are
69 entitled;
70 ig) for victims, family members, and witnesses, to be pro
71 vided a secure waiting area during court proceedings by th<

district attorney, which area does not place them in close
73 proximity to the defendant and family and friends of the de
74 fendant;

75 ih) for victims or family members, to have the opportu-
-76 nity to inform the court of the impact of the crime pursuant
77 to section four B of chapter two hundred seventy-nine of the
78 General Laws as created by section 2 of this act;

79 (i) for victims, to have any stolen or other personal prop-
-80 erty, except unlawful weapons, contraband, property subject
81 to evidentiary analysis, and property the ownership of which
82 is disputed, returned by the court, the district attorney, or
83 law enforcement agencies within ten days or as soon as prac-
-84 ticable thereafter when such property is no longer needed for
85 law enforcement or prosecution purposes;
86 (j) for victims and witnesses, to be provided, where ap-
-87 propriate, with employer intercession services by the district
88 attorney, to ensure that employers of victims and witnesses
89 will cooperate with the criminal justice process in order to
90 minimize an employee’s loss of pay and other benefits result-
-91 ing from court appearances; and
92 (7c) for victims, family members, and witnesses, to a prompt
93 disposition of the case in which they are involved as a victim
94 or a witness.
95 Section 4. There is hereby established a victim and witness
96 assistance board, to consist of five members who shall serve
97 without compensation. The board shall be composed of the
98 attorney general or his designee who shall be chairman; two
99 district attorneys who shall be appointed by the governor;

100 and two members of the public who shall be appointed by the
101 governor, of whom one shall be a victim. The members of
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102 the board first appointed shall serve as follows: of the dis-
trict attorneys appointed by the governor, one shall serve for
three years, and one shall serve for one year; of the mem-
bers of the public appointed by the governor, one shall serve
for three years, and one shall serve for two years. The suc-
cessor of each such member shall serve for a term of three
years and until his successor is duly appointed and qualified,
except that any poison appointed to fill a vacancy shall serve
only for the unexpired term. Any member of the board shall
be eligible for reappointmnt.
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The board shall by majority vote of its members, appoint
an executive director who shall serve at such rate of compen-
sation as the board directs for a term of three years unless
removed for cause by a vote of four members of the board.
The executive director shall have the power to hire such staff
as is needed to fulfill the powers and duties of the board. The
executive director shall have such other powers and duties
as the board may delegate to him.
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The board shall review and approve program plans, annual
reports, and the implementation and operation of programs as
described in this chapter. The board shall review applica-
tions for funding and shall provide funding for the prepara-
tion, submission and approval of plans required under sec-
tion six and for the operation of approved comprehensive vic-
tim and witness assistance programs pursuant to section five,
as the board deems appropriate. Administrative costs related
to the operation of the board including compensation for the
executive director and stuff shall be paid from the victim and
witness assistance fund. The board may also apply for and
receive monies for said fund from any federal or private
source.
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The board shall promulgate rules for the preparation, re-
view, approval, and implementation of program plans and
annual reports, and for the administration and operation of
programs approved under this section. Said rules shall in-
clude criteria to guide district attorneys in determining, for
purposes of this chapter, whether a particular crime has a
victim and who is the victim of such crime.

i *") '>Mo
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Section 5. Each district attorney shall create and main-140
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tain, to the extent reasonably possible and subject to the avail
able resources, a program to afford victims and witnesses o
crimes the rights and services described in this chapter. Thos<
services shall include but not be limited to the following;

141
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144
143 (a) court appearance notification services, including can

collations of appearances;146
( b ) informational services relative to the availability an<

collection of witness fees, victim compensation and restitu
tion;
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(c) escort and other transportation services related to tin
investigation or prosecution of the case, if necessary;

150
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(d) case process notification services152

(e) employer intercession services;
(/) expedited return of property services;

153
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(;/) protection services;155
(7i) family support services including child and other de

pendent care services;
156
157

( i ) waiting facilities; and158
O') social service referrals.159
Section 6. Each district attorney shall submit to the boan

a program plan for each judicial district within the distric
attorney’s jurisdiction not later than six months after the ef
fective date of this chapter and annually thereafter during th<
month of August. The program plan shall include but not b(

limited to: a description of the services to be provided to vie
tims and witnesses; the personnel or agencies responsible fo
providing individual services and related administrative pro
grams; proposed staffing for the program; proposed education
training and experience requirements for program staff am
the staff of agencies providing individual services and relatec
administrative services; and a proposed budget for implement
ing the program. The district attorney shall include in th<
annual program plan a detailed report on the operation of the
program during the preceding year.
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Section 7. The district attorney, local law enforcement agen-
cies, local social service agencies, and court shall cooperate tc
afford victims and witnesses of crimes, the rights and services
described in this chapter.
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Section 8. The court shall impose an assessment of twenty179
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180 five dollars against any person -who has attained the age of
181 seventeen years and who is convicted or against whom a find-
-182 ing of sufficient facts for a conviction is made on a complaint
183 charging a felony. The court shall impose an assessment of
184 fifteen dollars against any person who has attained the age of
185 seventeen and who is convicted or against whom a finding of
IS6 sufficient facts for a conviction is made on a complaint charg-
187 ing a misdemeanor. The court shall impose an assessment of
188 fifteen dollars against any person who has attained the ag
189 of fourteen years and who is adjudicated a delinquent (

linst whom a finding of sufficient facts for a findin;too

191 delinquency is made. When multiple offenses arising from
192 single incident arc charged, fhe total assessment shall not c

;ed twenty-five dollars, provided however, that the total a
>ssment against a person who has not attained seventet

195 years shall not exceed fifteen dollars. Where, in the discretior
196 of the court, any assessment imposed pursuant to this section
197 would cause the person against whom the assessment is im-
198 posed severe financial hardship, the court may reduce or waive
199 said assessment

)0 All assessments made under the preceding paragraph shall
)1 be collected by the court and shall be transmitted monthly to

202 the treasurer. The assessment from any conviction or adjudi-
-203 cation of delinquency which is subsequently overturned on ap-

peal shall be refunded by the court to the person whose con-
205 vict.ion or adjudication of delinquency is overturned. Said court
206 shall deduct such funds from the assessments transmitted to
107 the treasurer. Assessments pursuant to this section shall be
108 in addition to any other fines or restitution imposed in any

209 disposition
210 Section 9. There is hereby created the Victim and Witness
211 Assistance Fund to be established on the books of the corn-
-212 monwealth in the state treasury. Any assessment imposed
213 pursuant to section eight shall be deposited in said fund. The
214 proceeds of the fund shall he made available, subject to ap-
-215 propriation, to the board which shall determine the amounts
216 to be disbursed to the public programs described in section
217 five and approved by the board which provide comprehensive
218 services to victims and witnesses of all types of crimes and
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do not restrict services to victims and witnesses of a particular
type of crime.

219
>2O

Section JO. Nothing in this chapter shall be construed as
creating a cause of action on behalf of any person against any
public employee, public agency, the commonwealth or any
agency responsible for the enforcement of rights and provi-
sion of services set forth in his chapter.

m
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0 1 Section 2. Chapter 279 of the General Laws is hereby fur-
ther amended by inserting after section four the following
new section;3

Section Jfß. (a) The provisions of this section shall govern
the disposition by sentence for any violation of the provisions
of subparagraph (1) of paragraph (a) of section twenty-four
of chapter ninety which is tried by a jury of six, and for any
felony, excluding any crime for which a sentence of death may
be imposed, in any case which involves an identified victim
whose whereabouts are known.
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(b) Before disposition in any case governed by this sec-
tion, the district attorney shall give the victim actual notice
of the time and place of sentencing and of the victim’s right
to make a statement to the court, orally or in writing at the
victim’s option, as to the impact of the crime and as to a rec-
ommended sentence. Before disposition, the court shall allow
any victim who elects to make such an oral statement the op-
portunity to do so in the presence of the defendant. Before
disposition, the district attorney shall file any such written
statement with the court and shall make it available to the
defendant. If the victim is unable to make an oral or written
statement because of his physical incapacity or his age, his
attorney or a designated family member shall be provided the
notice and the opportunity to make a statement prescribed in
this paragraph.
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(c) Before disposition in any case governed by this section,
the office of the district attorney shall cause to be prepared a
written statement as to the impact of the crime on the vic-
tim, which shall be filed with the court as part of the pre-sen-
tence report and made available to the defendant. The state-
ment shall include the following: (1) the name of the Victim;
(2) documentation of any financial loss suffered bv the vie-
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33 tim or a family member as a result of the crime; (3) in cases
34 where the crime has had an impact on the victim’s personal
35 welfare or family relationship or has had a psychological im-
-36 pact on the victim or his family, a statement of such impact.
37 id) The court shall, in the manner prescribed by rule of
38 court, allow the defendant to have the opportunity to rebut
39 the victim’s oral and written statements and the district at-
-10 torney’s written statement if the court decides to rely upon
11 such statements or parts thereof in imposing sentence.
12 (e) No sentence shall be invalidated because of failure to
13 comply with the provisions of this section. This section shall
14 not be construed to create any cause of action or any right
15 to appeal on behalf of any person.

1 Section 3. If any provision or clause of this act or applica-
-2 tion thereof to any person or circumstances is hold invalid,
3 such invalidity shall not affect other provisions or applications
4 of the act which can be given effect without the invalid pro-
-5 vision or application, and to this end the provisions of this act
6 are declared to be severable.


