
SENATE 1736

By Mr. LoPresti, a petition (accompanied by bill, Senate, No. 1736) of Samuel
E. Zoll and Michael LoPresti, Jr., for legislation to establish a one-trial system for
criminal cases in the district court department. The Judiciary.

Stye (HommonuiEaltlj of fflaaaaclfuaEtta
In the Year One Thousand Nine Hundred and Eighty-five.

An Act to establish a one-trial system for criminal cases
IN THE DISTRICT COURT DEPARTMENT.

Be it enacted by the Senate and House ofRepresentatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. The sixth paragraph of subdivision (1) of subsec-
-2 tion (a) of paragraph (1) of section 24 of chapter 90 of the
3 GeneralLaws, as appearing in section 2of chapter 373 of the
4 acts of 1982, is hereby amendedby striking out, in lines 74 and
5 75, the following words: subject to the right of appeal pur-
-6 suant to section twenty-seven Aof said chapter two hundred
7 and eighteen.

1 Section 2. The first sentence of subsection (c) ofparagraph
2 (2) of said section 24 of said chapter 90, as appearing in chapter
3 227 of the acts of 1973, is hereby amended by striking out the
4 words “in the superior court” in line 5 thereof.

1 Section 3. The first paragraph of section 56 of chapter 119
2 of the GeneralLaws, as appearing in section 57 of chapter 478
3 of the acts of 1978, is herby amended by striking out the fifth
4 sentence and inserting in place thereof the following sentence:
5 The appeal, if taken, shall be tried and determined in like
6 manner as jury trials in criminal cases, except that the trial
7 of such an appeal shall not be in conjunction with the other
8 business of the district court, and shall be held in a session set
9 apart and devoted exclusively to the trial of juvenile cases.

1 Section 4. The third paragraph of said section 56 of said
2 chapter 119, as appearing in section 57 of chapter 478 of the
3 acts of 1978, is hereby amended by adding to the end of the
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4 fifth sentence thereof the following provision provided,
5 however, that in district courts governed by chapter two hun-
-6 dred and thirty-four A, jurors shall be provided by the office
7 of the jury commissioner in accordance with the provisions
8 of said chapter.

1 Section 5. The fourth paragraph of section 61 of said
2 chapter 119, as inserted by section lof chapter 840 of the acts
3 of 1975, is hereby amendedby striking out, in line 38, the words
4 “and section eighteen of chapter two hundred and seventy-

5 eight”.

1 Section 6. Section 10 of chapter 211 A of the GeneralLaws,
2 as appearing in section 2of chapter 344 of the acts of 1979, is
3 hereby amended by striking out the first paragraph and in-
-4 serting in place thereof the following:
5 Section 10. Subject to such further appellate review of the
6 supreme justice court as may be permitted pursuant to sec-
-7 tion eleven or otherwise, the appeals court shall have con-
-8 current appellate jurisdiction with the supreme judicial court,
9 to the extent review is otherwise allowable, with respect to a

10 determination made in the superior court, the land court, the
11 probate courts, and the district courts (a) in all civil pro-
-12 ceedings at law or in equity without limit as to the subject mat-
-13 ter or amount in controversy, provided that regarding the
14 district courts said jurisdiction is limited to cases in civil jury
15 sessions; (b) in proceedings in the superior court for the review
16 of administrative determinations; (c) in proceeding in the
17 superior court relating to mandamus, certiorari, and all other
18 extraordinary writs; and (d) in criminal cases, irrespective of
19 whether sentence has been imposed, except in review of con-
-20 victions for first degree murder where a sentence of death or
21 life imprisonment has been imposed. A report from the
22 superior, land or probate courts or the district courts in
23 criminal session or in civil jury session of any case, in whole
24 or inpart, or any question of law arising therein shallbe deem-
-25 ed within the concurrent appellate jurisdiction of the supreme
26 judicial court and the appeals court.

1 Section 7. Said section 10 of said chapter 211A, as so ap-
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pearing, is hereby further amended by striking out, in lines
22 and 23, the words “jury session’’ and inserting in place:
thereof the words; criminal session or civil jury session.

Section 8. Chapter 218 of the General Laws is hereby
amended by striking out section 26A, as added by section 188
of chapter 478 of the acts of 1978,and inserting in place thereof
the following section:

1
2
3
4

Section 26A. (a) Trial of criminal offenses in the Boston
municipal court department and in the divisions of the district
court department shall be by a jury of six, unless the defen-
dantfiles a written waiver and consent to be triedby the court
without a jury. Such a waiver shall not be received unless the
defendant is represented by counsel or has filed a written
waiver of counsel. No decision on such waiver shallbe required
until after the completion of a pretrial conference and a hear-
ing on the results of that conference, as provided in the ap-
plicable rules of court, nor shall such decision be required un-
til after the disposition ofany pretrial discovery motions made
in accordance with the applicable rules of court and com-
pliance with said dispositions. Such waiver shall be filed in ac-
cordance with the provisions of section six of chapter two hun-
dred and sixty-three, and as provided in the applicable rules
of court, provided, however that in the District Court the court
may satisfy itself that the waiver is made voluntarily, know-
ingly and intelligently as required by law by obtaining from
defense counsel a certificate signed by said counsel indicating
that he has made all necessary explanations and determina-
tions regarding such waiver, the form of saidcertificate to be
as prescribed by the administrative justice of the district court
department and by the administrative justice of the Boston
municipal court department for use in their respective
departments.

5
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7
8
9
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(b) Trials by jury shall be in those jury sessions designated
in accordance with section twenty-seven A. Where the defen-
dant has properly filed a waiverand consent to be triedwithout
a jury as hereinabove provided, trial shall proceed in accor-
dance with the provisions of law applicable to jury-waived
trials in the superior court, and in accordance with the ap-
plicable rules of court. Review in such cases may be had

30
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34
35
36

2
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4
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directly by the appeals court, by appeal, report or otherwise
in the same manner provided for trials of criminal cases in
the superior court.

37
38
39

(c) The justice presiding over such jury-waived trials shall
have and exercise all of the powers and duties which a justice
sitting in the superior court department has and may exercise
in the trial and disposition of criminal cases including the
power to report questions of law to the appeals court, but in
no case may he impose a sentence to the state prison.

40
41
42
43
44
45

(d) Such jury-waived trials shall be electronically recorded
as provided by the applicable rule of court, subject to the same
provisions regarding the appointment of a stenographer as
those applicable to jury trialsunder subsection (h) of section
twenty-seven A of chapter two-hundred and eighteen.

46
47
48
49
50

Section 9. Said chapter 218 is further amended by striking
out section 27A, as most recently amended by section 189 of
chapter 478 of the acts of 1978, and inserting in place thereof
the following section:

1
2
3
4

Section 27A. (a) Every division of the District court depart-
ment is authorized to hold jury-of-six sessions for the purpose
of conducting jury trials in cases commenced in the several
divisions of criminal offenses over which the district courts
have original jurisdiction under the provisions of section
twenty-six. The Boston municipal court department shall also
be so authorized for the purpose of conducting jury trials in
cases commenced in said Boston municipal court department,
or in the divisions of the district court department in Suffolk
county.
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(b) The administrative justice for the district court depart-
ment shall designate at least one division in each county for
the purpose of conducting jury trials; except that jury trials
in cases commenced in divisions within Suffolk county shallbe
conducted in the Boston municipal court department or, with
the approval of the administrative justiceof the district court
department, in district courts in Suffolk county or in such
district courts the judicial districts of which adjoin Suffolk
county as are designated by said administrative justice; and
jury trials in cases commenced in the divisionsfor Dukes coun-
ty and Nantucket county may be conducted in Barnstable
county or Bristol county; and provided further that, with the
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approval of the administrative justice for the superior court
department, facilities for said superior court may be
designated by the chief administrative justice of the trial court
for the conduct of jury trials in cases commenced in divisions
of the district court department or in the Boston municipal
court department. The administrative justice of the district
court department may also designate one or more divisions
in each county for the conduct of jury-waived trials of cases
commenced in any division of that county or in an adjoining
county, consistent with the requirements of the proper ad-
ministration of justice.

(c) A defendant in any division of the district court depart-
ment who does not waive his right to jury trialas provided in
section twenty-six A shallbe provided a jury trial in a jury-of-
six session in the same division if such has been established
in said division. If such session has not been so established,
the defendantshall be provided a jurytrial in a jury-of-sixses-
sion as designated in paragraph (b). In cases where the defen-
dant declines to waive the right to jury trial, the clerk shall
forthwith transfer the case for trial in the appropriate jury ses-
sion. Such transfer shall be governed by procedures to be
established by the administrative justice of the district court
department and by the administrative justice of the Boston
municipal court department for their respective departments.

(d) The justice presiding over a jury-of-six session shall have
and exercise all the powers and duties which a justice sitting
in the superior court department has and may exercise in the
trial and disposition of criminal cases including the power to
report questions of law to the appeals court, but in no case may
he impose a sentence to the state prison.

(e) Trials by juries of six shall proceed in accordance with
theprovisions of law applicable to trialsby juryin the superior
court except that the number ofperemptory challenges shall
be limited to two to each defendant. The commonwealth shall
be entitled to as many challenges as equal the whole number
to which all the defendants in the case are entitled.

(f) For the jury-of-six sessions, the superior court shallmake
available jurors from the pool of jurors for the jury sessions
in either civil or criminal sessions in the superior court, pro-
vided, however, that in district courts governed by chapter two
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hundred and thirty-four A, jurors shallbe provided by the of-
fice of the jury commissioner in accordance with provisions
of said chapter.

67
68
69

(g) The district attorney for the district in which the alleg-
ed offense or offenses occurred shall appear for the com-
monwealth in all cases in which the right to jury trial has not
been waived and may appear in any other case. The ad-
ministrative justices for the district court departmentand the
Boston municipal court department shall arrange for the sit-
tings of the jury sessions of their respective departments and
shall assign justicesthereto, to the end that speedy trials may
be provided. Review may be had directlyby the appeals court,
by appeal, report or otherwise in the same manner provided
for trials of criminal cases in the superior court.

70
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(h) The Justice presiding at such jury-of-six session shall,
upon the request of the defendant, appoint a stenographer, pro-
vided that where the defendant claims indigency, such ap-
pointment is determined to be reasonably necessary as required
by section twenty-seven C of chapter two-hundred and sixty-
one. Such stenographer shall be sworn, and shall take
stenographic notes ofall the testimony given at the trial, and
shall provided the parties theretowith a transcript of his notes
or any part thereof taken at the trial or hearing for which he
shall be paid by the party requesting it at the rate fixed by
the administrative justice for the department where the case
is tried; provided, however, that such rate shall not exceed
the rate provided by section eighty-eight of chapter two hun-
dred and twenty-one. Said administrative justice may make
regulations not inconsistent with law relative to the
assignments, duties and services of stenographers appointed
for sessions in his department and any other matter relative
to stenographers. The compensation and expenses of said
stenographer shall be paid by the commonwealth.
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The request of the appointment of stenographer to preserve
the testimony at a trial shall be given to the clerk of the court
by the defendant in writing no later thanforty-eight hours prior
to the proceeding for which the stenographer has been re-
quested. The defendant shall file with such request an affidavit
of indigency and request forpayment by the commonwealthof
the cost of the transcript and the court shall hold a hearing
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on such request prior to appointing a stenographer, in those
cases where the defendantwill be unable to pay said cost. Said
hearing shall be governed by the provisions of sections twenty-
seven A through twenty-seven G of chapter two hundred and
sixty-one, and the cost of such transcript shall be considered
an extra cost as provided therein.

107
108
109
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(i) In any case heard in a jury-of-six session where a defen-
dant is placed on probation or placed under probation super-
vision, he shall thereafter be supervised by the probation of-
ficer of the court in which the case originated, unless the trial
justice shall order otherwise and unless the regulations of the
commissioner or probation provide otherwise.

113

116
117
118

Section 10. Chapter 263 of the General Laws is hereby
amended by striking out section 6, as most recently amended
by section 19 of chapter 344 of the acts of 1979, and inserting
in place thereof the following section:

1
2
3
4

Section 6. A person indicted or complained againstfor a crime
shall not be convicted thereofexcept by the entry of a finding
of guilt by the court following the submission andacceptance
of a plea of guilty in accordance with the applicable rules of
court, or by the verdict of a jury accepted and recorded by
the court or, in any criminal case other than a capital case,
by judgment of the court. Any defendant in a criminal case
other thana capital case, whetherbegun by indictmentor upon
complaint, may, if he shall so elect, when called upon to plead,
or laterand before a juryhas been impanelled to try him upon
such indictmentor complaint, waive his right to trial by jury
by signing a written waiver thereof and filing the same with
the clerk of the court. If the court consents to the waiver, he
shall be tried by the court instead of by a jury, but not,
however, unless all the defendants, if there are two or more
charged withrelated offenses, whether prosecuted under the
same or different indictments or complaints, shall have exer-
cised such election before a jury has been impanelled to try
any of the defendants; and in every such case the court shall
have jurisdiction to hear and try such cause and render judg-
ment and sentence thereon.

5
6
7
8
9

10
11
12
13
14
15
16
17
18
19

| 20
21
22
23
24
25
26 Except where thereare more than one defendant involved,

as is provided for above and in Rule 19 of the Massachusetts27
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28 Rules of Criminal Procedure, consent to saidwaiver shallnot
29 be denied in theDistrict Court if the waiver is filedbefore the
30 case is transferred for jury trial to the appropriate jury ses-
-31 sion, as provided in section twenty-six Aof chapter two hun-
-32 dred and eighteen.

1 Section 11. Said chapter 263 is further amended by strik-
-2 ing out section eight A.

1 Section 12. Section 4of chapter 275 of the GeneralLawsf*
2 as appearing in chapter 388 of the acts of 1896, is hereby
3 amended by striking the second sentence and inserting in place
4 thereof the following sentence: —He shall be tried and may
5 appeal as in other criminal cases in the district court.
1 Section 13. Said chapter 275 is further amended by strik-

-2 ing out section 8, as appearing in section 18 of chapter 313 of
3 the acts of 1959, and inserting in place thereof the following
4 section:
5 Section 8. Whoever having waived jury trial in accordance
6 with section twenty-six Aof chapter two hundredand eighteen,
7 is aggrieved by an order of a district court, requiring him to
8 recognize as aforesaid, may, upon giving the security re-
-9 quired, appeal to the jury session designated pursuant to sec-

-10 tion twenty-seven Aof chapter two-hundred and eighteen for
11 the conduct of jury trials in cases brought in the division
12 wherein said order was made.

1 Section 14. Section ten of said chapter two hundred and
2 seventy-five is hereby repealed.

1 Section 15. Section eleven of said chapter two hundredand
2 seventy-five, as appearing in section two hundredand eighty-

3 two of chapter four hundred and seventy-eight of the acts of
4 nineteen seventy-eight, is hereby amended by inserting after*
5 the words “prosecute his appeal’’ in line one, the following
6 words: of an order of recognizance,

1 Section 16. Said chapter 275 is further amended by strik-
-2 ing out section 13, as appearing in section 283 of chapter 478
3 of the acts of 1978, and inserting in place thereof the following
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4
Section 13. Upon a breach of the condition of a recognizance

takenpursuant to the foregoing provisions, an action thereon
shall be commenced by the district attorney in the court in
which the recognizance is then on file.

5
6
7
8

Section 17. The first sentence of the sixth paragraph of sec-
tion 58 of chapter 276 of the GeneralLaws is hereby amended
by striking out the words ‘ ‘appealed or has”, in line 100, as ap-
pearing in section 1 of chapter 473 of the acts of 1971.

1

u
4

Section 18. Section 65 of said chapter 276, as most recent-
ly amended by section 287 of chapter 478 of the acts of 1978,
is hereby furtheramended by striking out the second sentence
and inserting in place thereof the following sentence: The
condition of a recognizance of a person held to answer to a
charge before a district court shall be further so framed as
to bind him to appear before the district court to answer to
the charge or to answer to any indictment which may be
returned against him.

1
2
3
4
5
6
7
8
9

Section 19. Chapter 277 of the General Laws is hereby
amendedby inserting after section 47A thefollowing two sec-
tions:

1
2
3

Section 48. In the District Court a defendant shall plead not
guilty or guilty, or, with the consent of the court, nolo con-
tendere. Such pleas of guilty shall be submitted by the defen-
dant and acted uponby the court in accordance with the pro-
visions of the Massachusetts Rules of Criminal Procedure, pro-
vided, however, that in the District Court a defendant with
whom the commonwealth cannot reach agreement for a
recommended disposition shall be allowed to tender a plea of
guilty together with a request for a specific disposition. Such
request may include any disposition or dispositional terms
within the court’s jurisdiction, including, unless otherwise pro-
hibited by law, a dispositional request that a guilty finding not
be entered, but rather the case be continued withouta finding
to a specific date thereupon to be dismissed, such continuance
conditioned upon compliance with specific terms and condi-
tions. Where such a plea, with an agreed upon recommends.-
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section:
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20 tion or with a dispositional request by the defendant, is
21 tendered inthe District Court, the court shall inform the defen-
-22 dant that it will not impose a disposition that exceeds the terms
23 of the agreed upon recommendation or the dispositional re-
-24 quest by the defendant, as the case may be, without first giv-
-25 ing the defendant the right to withdraw the plea.
26 If a defendant, notwithstanding the requirements set forth
27 in the first sentence of this section, attempts to enter a plea
28 or statement consisting of an admission of facts sufficient fosr
29 a finding or guilt, or some similar statement, such admission
30 shall be deemed a tender of a plea of guilty for purposes of
31 the procedures set forth in this section and in the applicable
32 rules of court.
33 Section 49. Parties in a criminal case pending in the District
34 Court may file pretrial motions as provided by the applicable
35 rules of court either before or after the hearing on the pretrial
36 conference report required by said rules. Any such pretrial
37 motion decidedbefore entry of defendant’s decision on waiver
38 of the right to jury trial shall not be refiled or reheard
39 thereafter, except as provided by the applicable rules of court.
40 Any pretrial motion not filed or filed but not decided prior to
41 entry of the defendant’s decision on waiver of the right to jury
42 trial may be filed thereafterbut not later than twenty-one days
43 after entry of said decision on waiver of the right to jurytrial,
44 except for good cause shown.

1 Section 20. Sections eighteen, nineteen, twenty, twenty-
-2 two, twenty-four, twenty-five and twenty-six of chapter two
3 hundred and seventy-eight of the general laws are hereby
4 repealed.

1 Section 21. Section 23 of said chapter 278, as inserted by
2 section 305 of chapter 478 of the acts of 1978, is hereby amend^
3 edby striking out, in line 6, the words “in a jury-of-six session”.

1 Section 22. Section 28 of said chapter 278 is hereby amend-
-2 ed by striking out, in line 2, the words “in jury session”, as
3 appearing in section 44 of chapter 344 of the acts of 1979.

1 Section 23. Section 1A of chapter 279 of the General Laws,
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2 as most recently amended by section 309 of chapter 478 of the
3 acts of 1978, Is hereby further amendedby striking out the se-
-4 cond paragraph thereof.

1 Section 24. The administrative justice of the district court
2 department, with the approval or at the direction of the
3 supreme judicial court, may suspend the effect of this act if

, ,4 he finds, and so certifies to the general court, that cir-
-5 cumstances have arisen which seriously delay the trial of
6 cases and seriously impede the administrationof justice. Pur-
-7 saunt to said authority to suspend, such suspension shall be
8 continued only so long as necessary, and shall apply only to
9 cases commenced on or after the effective dateof the suspen-

-10 sion, such commencement to be defined as the date of arrest
11 or, in cases not initiatedby arrest, the date of the issuance of
12 a criminal complaint. During the period of such suspension
13 cases shall proceed to trial and shall be tried in accordance
14 with those provisions of law that were in effect immediately
15 prior to the effective date of this act and that were amended
16 or otherwise affected thereby.

1 Section 25. The provisions of this act shallnot apply in any
2 division until said division is designated a participating divi-
-3 sion as provided herein. Such designation shall be made by
4 the administrative justice of the district court department for
5 all divisions in each county other than Suffolk county and for
6 the divisions of said department in Suffolk county in whose
7 cases jurytrials are conducted in a divisionof the district court
8 department, pursuant to paragraph (b) of section twenty-seven
9 Aof chapter two hundred and eighteen. Such designation shall

10 be made by the administrative justice of the Boston municipal

il court departmentfor said departmentand for the divisions of
B the district court department in whose cases jury trials are

13 conducted therein, pursuant to paragraph (b) of section twenty-
-14 seven A of chapter two hundred and eighteen. In both such
15 departments, said designation shall be made with the approval
16 of the chief administrative justice. Such designation shall be
17 made on or at any time after the effective date of this act, such
18 time of designation to be determined by the respective ad-

-19 ministrative justices in accordance with the fairand effective
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20 administration of justice, provided, however, that every divi-
-21 sion shall be so designated no later than January 1, 1988.

1 Section 26. This act shall take effect on January one, nine-
-2 teen hundred and eighty-six and shall apply only to criminal
3 prosecutions commenced on or after said effective date, such
4 commencement to be defined as the date ofarrest or, in cases
5 not initiatedby arrest, the date of the issuance of a criminal
6 complaint. ||


