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By Mr. Golden, a petition (accompanied by bill, Senate, No. 1943) of William B.
Golden for legislation to provide for costs, expenses and interest for Insubstantial,
frivolous or bad faith claims or defenses In certain public contract disputes. State
Administration.
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In the Year One Thousand Nine Hundred and Eighty-five

An Act providing for costs, expenses and interest for
INSUBSTANTIAL. FRIVOLOUS, OR BAD FAITH CLAIMS OR DEFENSES IN
CERTAIN PUBLIC CONTRACT DISPUTES.

Be it enacted by theSenate and House ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 7 of the GeneralLaws is hereby amend-
-2 edby the Insertionof the following provision as a new section
3 42L to be interposed between sections 42K and 43 of said
4 chapter:
5 Upon motionofany party in any appeal to the commissioner
6 of administration and finance pursuant to Section 42F of
7 Chapter7of the GeneralLaws, or to the deputy commissioner
8 of capital planning and operations pursuant to Section 42G of
9 Chapter 7of the GeneralLaws, or further appeal under said

10 Section 42G to the division of hearing officers pursuant to Sec-
-11 tion 39Q, Paragraph 1, subsection (c) of Chapter 30 of the
12 GeneralLaws, and including the hearing ofany such appeals
13 conducted by the division of administrative law appeals upon
14 request as provided in Section 4H of Chapter 7of the General
15 Laws, in which a finding, decision, award or other determina-
te tion has been made by an officer, agency, administrative
17 magistrate, hearing officer or other reviewing authority
18 (hereinafter referred to as the “reviewing authority’’) the
19 reviewing authority may, after a hearing, determine as a
20 separate and distinct finding or determination that all or
21 substantially all of the claims, defenses, setoffs or
22 counterclaims, whether of a factual, legal or mixed nature,
23 made by any party who was represented by counsel during
24 most or all of the adjudicatory proceedings which gave rise
25 to the appeal, were insubstantial and frivolous.
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The reviewing authority shall include in such finding the
specific facts and reasons on which the finding is based.
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If such a finding is made with respect to a party’s claims,
the reviewing authority shall award to each party against
whom such claims were asserted an amount representing the
reasonable counsel fees and other costs and expenses incur-
red in defending against such claims. If the party against whom
such claims were asserted was not represented by counsel, the
reviewing authority shall award to such party an amount
representing his reasonable costs, expenses and effort in
defending against such claims. If such a finding is made with
respect to a party’s defenses, setoffs or counterclaims, the
reviewing authority shall award to each party against whom
such defenses, setoffs or counterclaims were asserted (1) in-
terest on the unpaid portion of the monetary claim at issue in
such defense setoff or counterclaim at one hundred and fifty
percent of the rate set in section six C of Chapter 231 of the
General Laws from the date when the claim was due to the
claimant pursuant to the substantive rules of law pertaining
thereto, which date shallbe stated in the award, until the claim
is paid in full; and (2) an amount representing the reasonable
counsel fees, costs and expenses of the claimant in prosecuting
his claims or in defending against those setoffs or
counterclaimsfound to have been insubstantial and frivolous.
Apart from any award made pursuant to the preceding
paragraph, if the reviewing authority finds that all or substan-
tially all of the defenses, setoffs or counterclaims to any por-
tion of a monetary claim made by any party who was
represented by counsel during most or all of the proceeding
were insubstantial and frivolous the court shall award interest
to the claimant on that portion of the claim according to the
provisions of the preceding paragraph. In any award made
pursuant to either of the preceding paragraphs, the review-
ing authority shall specify in reasonable detail the method by
which the amount of the award was computed and the calcula-
tion thereof.
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62 No finding shall be made that any claim, defense, setoff or

counterclaim was insubstantial and frivolous solely because
a novel or unusual argument or principle of law was advanc-
ed in support thereof. The authority granted to thereviewing
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66 authority by this section shall be in addition to, and not in
67 limitation of, that already established by law, regulation or
68 otherwise.
69 If any parties to the appeal shall settle the dispute which was
70 the subject thereofand shall file with the appropriate review-
-71 ing authority notice of such settlement, the reviewing authority
72 shall not make any finding or award pursuant to this section
73 with respect to such parties.

Section 2. Section 39Q of Chapter 30 of the General Laws
is hereby amended by inserting at the end of section 39Q
paragraph (1), subparagraph (d) the following provision as
section 39Q, paragraph (1), subparagraph (e):
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Upon motion of any party in any appeal to the division of
hearing officers pursuant to paragraph (1), subparagraph (c)
of this section, or in any hearing ofany such appeal conducted
by the division of administrative law appeals uponrequest as
provided in section 4H of Chapter 7 of the General Laws, in
which a finding, decision, award or other determination has
been made by an officer, agency, administrative magistrate,
hearing officer or other reviewing authority (hereinafter refer-
red to as the “reviewing authority”) the reviewing authority
may, after a hearing, determine as a separate and distinct fin-
ding or determination thatall or substantially all of the claims,
defenses, setoffs or counterclaims, whether of a factual, legal
or mixed nature, made by any party who was represented by
counsel during most or all of the adjudicatory proceedings
which gave rise to the appeal, were insubstantial and frivolous.
The reviewing authority shall include in such finding the
specific facts and reasons on which the finding is based.
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If such a finding is made with respect to a party’s claims,
the reviewing authority shall award to each party against
whom such claims were asserted an amount representing the
reasonable counsel fees and other costs and expenses incur-
red in defending against such claims. If the party against
whom such claims were asserted was not represented by
counsel, the reviewing authority shallaward to such party an
amount representing his reasonable costs, expenses and ef-
fort in defending against such claims. If such a finding is made
with respect to a party’s defenses, setoffs or counterclaims,
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the reviewing authority shall award to each party against
whom such defenses, setoffs or counterclaims were asserted
(1) interest on the unpaid portion of the monetary claim at
issue in such defense setoff or counterclaim at one hundred
and fifty percent of the rate set in section six C of Chapter 231
of the GeneralLaws from the date when the claim was due
to the claimant pursuant to the substantive rules of law per-
taining thereto, which date shallbe stated in the award, until
the claim is paid in full; and (2) an amount representing th£*
reasonable counsel fees, costs and expenses of the claimant
inprosecuting his claims or in defending against those setoffs
or counterclaims found to have been insubstantial and
frivolous.. Apart from any award made pursuant to the
preceding paragraph, if the reviewing authority finds thatall
or substantially all of the defenses, setoffs or counterclaims
to any portion of a monetary claim made by any party who
was represented by counsel during most or all of the pro-
ceeding were insubstantial and frivolous, the court shall award
interest to the claimant on that portion of the claim according
to the provisions of the preceding paragraph. In any award
made pursuant to either of the preceding paragraphs, the
reviewing authority shall specify in reasonable detail the
methodby which theamount of the award was computed and
the calculation thereof.
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56 No finding shall be made that any claim, defense, setoff or

counterclaim was insubstantial and frivolous solely because
a novel or unusual argument or principle of law was advanc-
ed in support thereof. The authority granted to the reviewing
authority by this section shall be in addition to, and not in
limitation of, that already established by law, regulation or
otherwise.
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63 If any parties to the appeal shall settle the dispute which wa*

the subject thereof and shall file with the appropriate reviev jJj
ing authority notice of such settlement, the reviewing authority
shall not make any finding or award pursuant to this section
with respect to such parties.
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