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By Mr. Olver, a petition (accompanied by bill, Senate, No. 2016) of John W. Olver,
Mary Jane Gibson and Charles F. Flaherty for legislation relative to the taxation
of business corporations. Taxation.

In the Year One Thousand Nine Hundred and Elghty-flve

An Act relative to the taxation of business corporations.

Be it enacted by the Senate and House ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, as follows:

1 Section 1. Paragraph (5) of section 30 of chapter 63 of the
2 General Laws, as most recently amended by section 10 of
3 chapter 796 of the acts of 1979, is hereby further amended by
4 adding at the end thereof the following clause:
5 (c) The gross income or net income of any corporation, as
6 hereinbefore defined, may be further increased, decreased or
7 otherwise modified through the application of the provisions
8 of section thirty-three to thirty-three B, inclusive, thirty-nine
9 A, or forty-two, or any other provision of this chapter.

1 Section 2. Said chapter 63 is hereby amended by inserting
2 after section 33 the following sections:
3 Section 33A. In any case of two or more domestic business
4 corporations, foreign corporations, other organizations, trades
5 or businesses (whether or not incorporated, whether or not
6 organized in the United States, and whether or not affiliated)
7 owned or controlled directly or indirectly by the same in-
-8 terests, the commissioner may, in addition to his authority
9 under sections thirty-three and thirty-nine A, distribute, ap-

-10 portion, or allocate gross income, deductions, credits, or
11 allowances between or among such corporations, organiza-
-12 tlons, trades, or businesses, if he determines that such distribu-
-13 tion, apportionment, or allocation is necessary in order to pre-
-14 vent evasion of taxes or clearly to reflect the income of any
15 of such corporations, organizations, trades or businesses. In
16 the administration of this provision, the commissioner may
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rely upon and utilize the regulations, rulings and decisions
issued or made pursuant to section four hundred and eighty-
two of the Federal Internal Revenue Code, as amended and
in effect for the taxable year.

Section 338. Every corporations subject to taxationunder sec-
tions thirty to fifty-one, inclusive, of this chapter that is a
member of a water’s edge group, as defined in section forty-
two, shall, upon the request of the commissioner and in such
form and detail as he may, by regulation, determine, furnish
information disclosing the tax liability and method of calcula-
tionof such corporation and the other membersof the affiliated
group with respect to each state in which they operate. Such
information shall also include a list of the parent corporation
and the affiliates of which more than twenty percent of the
voting stock is directly or indirectly owned or controlled by
the parent, their federal employer identification numbers if
available, the country of incorporation and the percentage or
ownership; and suchparts of the federal consolidated income
tax return or the federal income tax return filed by the af-
filiated group or a constituent member as the commissioner
may determine. To the extent that such information is filed
with the federal government and is by federal law available
to the commissioner, the corporation shall not be required to
comply with the provisions of this section.

Section 3. Subsection (a) of section 38 of said chapter 63 is
hereby amended by adding at the end of clause (1), as most
recently amendedby section 1 of chapter 722 of the acts of 1974,
the following subclause:

(iv) fifty percent of the dividend received upon any class
of stock of a corporation organized in a foreign country which
is part of the unitary affiliated worldwide group, as defined
in section forty-two, of which the dividend-receiving corpora-
tion is a member during a taxable year that such dividend-
receiving corporation’s income is apportioned on a water’s
edge basis under section forty-two.

Section 4. Said chapter 63 is hereby amended by striking
out section 42, as most recently amended by section 1 of
chapter 599 of the acts of 1969, and inserting in place thereof
the following section:



SENATE No. 2016.1985.] 3

*

5 Section 42. (a) If the apportionment provisions of this chapter
6 do not fairly represent the extent of the activity in this com-
-7 monwealth of any corporation which is subject to taxation
8 under this chapter and which is taxable both within and
9 without the commonwealth, such corporation may petition

10 for, or the commissioner may require, in respect to all or any
11 part of the corporation’s business activity, if reasonable:
12 (1) separate accounting
13 (2) exclusion of any one or more factors,
14 (3) inclusion of one or more additional factors which will
15 fairly represent the corporation’s business activities in this
16 commonwealth, or
17 (4) employment of any other method to effectuate an
18 equitable apportionment of the corporation’s income.
19 (b) Under clause (4) of subsection (a), the income of the cor-
-20 poration may be determinedby apportioning the combined in-
-21 come of the unitary business of the affiliated water’s edge
22 group of corporations of which the corporation is a member
23 pursuant to regulations issued by the commissioner. Such af-
-24 filiated water’s edge group shall include;
25 (1) U.S. corporations includible in a consolidated return of
26 federal corporation income tax purposes;
27 (2) Other U.S. corporations with more thanfifty percent of
28 their capital stock owned or controlled, directly or indirectly,
29 by another U.S. corporation;
30 (3) Certain tax haven corporations, as hereinafter defined.
31 The commissioner’s determinationhereunder that a unitary
32 business exists shall be presumed to be correct unless the cor-
-33 poration is able to prove otherwise by substantial evidence.
34 (c) Notwithstanding the provisions of subsection (b), the in-
-35 come of the corporation may be determined by apportioning
36 the combined income of the unitary business of the affiliated
37 worldwide group of corporations of which the taxpayer may
38 be involved; and
39 (2) Retain for possible use by the commonwealth in the
40 audit of its returns the following information:
41 (i) Specific documents and information necessary to audit
42 issues involving U.S. versus foreign attribution of income.
43 (ii) The identity of key officers or employees, including
44 employer, title and address, who have substantial knowledge
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of and access to documents and records that discuss pricing
policies, profit centers, cost centers, and the methods of
allocating income and expense among these centers.

45
46
47

(iii) Documents and correspondence pertaining to the sour-
cing of income between U.S. and foreign jurisdictions and the
determination of foreign tax liabilities.

48
49
50

(iv) Listing of the geographic location of payroll, property
and destination of sales for each corporation in the water’s
edge group.

51
52
53

(v) The informationrequested in U.S. Forms 5471, 5472 and
5473 insofar as the informationrelates to U.S. corporations of
which fifty percent or more of the voting stock is directly or
indirectly owned or controlled.

54
55
56
57

(vi) All state corporate tax returns filed by each corpora-
tion in each state of the United States.

58
59

(e) As used in this section, the following words shall, unless
the context otherwise requires, have the following mean-
ings:

60
61
62

“Affiliated group”, one or more corporations connected
through stock ownership with a common owner or owners in
which more than fifty percent of the voting stock of each
member is directly or indirectly ownedby such common owner
or owners.

63
64
65
66
67

“Tax haven corporation”, a corporation created or organiz-
ed in or with the corporation is a member pursuant to regula-
tions issued by the commissioner in the following
circumstances:

68
69
70
71

(1) the United States Supreme Court or the Massachusetts
Supreme Judicial Court determines that a corporation has a
federal or state constitutional right to use the worldwide
unitary method for apportioning income or any other method
which reaches a similar result.

72
73
74
75
76

(2) The application of sections thirty-three to thirty-three
B, inclusive, and thirty-nine A of this chapter with the
necessary and appropriate adjustments made thereunder fails
to prevent evasion of taxes or clearly to reflect the income of
an affiliated group that has foreign-based affiliates.

77
78
79
80
81

(3) The corporation fails to comply fully within reasonable
request for information made by the commissioner under this
section or sections thirty-three to thirty-three B, inclusive, or

82
83
84
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thirty-nine A; or fails to disclose fully any similar informa-
tion that may be required by federal law.

85
86

(4) The corporation fails to provide fully information on the
operations of a parent corporation based in a foreign country
with a reasonable period of timeor if the government of such
foreign country does not allow the commissioner to such
information.

87
88
89
90
91

(d) As a condition of being allowed to exclude the income
and activities of unitary affiliates which are incorporated in
a foreign country and engaged inactivities primarily outside
the United States, its territories, or possessions, the corpora-
tion shall:

92
I 93

94
95
96

(1) File with its return under this chapter a consent to the
taking of dispositions from key domestic corporate individuals
and the acceptance of subpoenas duces tecum with reasonable
production of documents within the commonwealth for the pur-
pose of obtaining information necessary to review or adjust
income or deductions under section thirty-three A or under
comparable provisions of federal law and an inquiry regard-
ing any unitary businesses in activities in a country which
either does not impose an income tax or its income tax rate
is less than ninety percent of the U.S. tax rate, and

97
98
99

100
101
102
103
104
105
106

(i) Fifty percent or more of either its sales, purchases, in-
come or expenses, exclusive of payments for intangible pro-
perty, are made directly or indirectly to one or more members
of the water’s edge group;

107
108
109
110

(11) Eighty percent or more of all its expenses are made
directly or indirectly to one or more members of the water’s
edge group, or;

111
112
113

(iii) It performs no significant economic activity.114
A corporation so qualifying shall be presumed to be a part

of the combinable unitary group unless it is shown that not
significant business or economic interdependence exists or
that common ownership does not exist.

115
116

#ll7
118
119 “U.S. corporation”, a corporation created or organized in

the United States or under the laws of the United States or of
any state of the United States or of any state of the United
States or the District of Columbia, or any political subdivision
of the foregoing.

120
121
122
123
124 “Water’s edge group”, an affiliated group of U.S. related



SENATE No. 2016. [Mar. 1985.]6

125 corporations as further defined and limited in subsection (b)
126 of this section.
127 “Worldwide group”, an affiliated group of corporations in-
-128 cludable in the water’s edge group and other corporations
129 createdand organized in foreign countries and engaged in ac-
-130 tivities primarily outside the U.S., its territories or
131 possessions.
132 (f) The corporation may petition to have its income appor-
-133 tioned under the provisions of this section by attaching to it*
134 duly-filed return a statement of the reasons why the corpora-
-135 tion believes that the statutory apportionment provisions of
136 this chapter do not fairly represent the extent of its activity
137 in the commonwealth and a description of the method of ap-
-138 portionment sought by it. If the commissioner authorizes or
139 requires under the provisions of this section that an alternative
140 method be used for apportioning the corporation’s income,
141 such alternative method shall be used in the four next suc-
-142 ceeding taxable years, unless it is shown by a preponderance
143 of evidence that there has been such a significant change in
144 business activity within said period of time as to justify the
145 use of the statutory apportionment provisions or another alter-
-146 native method.

1 Section 5. This act is intended to restrict the authority that
2 the commissioner of revenue already possesses under the law
3 in existence prior to this act. It is hereby declared that the
4 GeneralCourt intends that worldwide combination of a unitary
5 business for purposes of income apportionment be available
6 for taxable years ending before December thirty-first, nine-
7 teen hundred and eighty-five and that such intentionbe taken
8 as declaratoryof the meaning of the provisions of said chapter
9 sixty-three as they existed prior to these amendments.

10 Therefore, for taxable years ending before December thirty-^jl
11 first, nineteenhundred and eighty-five, the said commissioner
12 may continue, pursuant to the provisions of chapter sixty-three
13 of the GeneralLaws, to determine the income of the corpora-
-14 tions taxable in the commonwealth by apportioning the com-
-15 bined income of the unitary business of an affiliatedworldwide
16 groupof corporations in such cases as he deems appropriate.
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