
SENATE No. 2677

The committee on Ways and Means, to whom was committed the
Senate bill to respond to insurance failures in the marketplace
(Senate, No. 2657), reports recommending that the same ought to
pass, with an amendment, substituting a new draft entitled “An
act establishing a hazardous waste insolvency fund’’ (Senate, No.
2677).

For the Committee

Patricia mcgovern
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In the Year One Thousand Nine Hundred and Eighty-five

Whereas, the deferred operation of this act would tend to defeat
the purpose which is, in part, to guarantee the continued protec-
tion of the public from hazardous waste accidents, therefore, it is
declaredto be an emergency law, necessary for the immediatepro-
tection of public health, safety, welfare and the protection of the
environment.

Be it enacted by the Senate and Houseof Representatives in General Court
assembled, and by the authority of the same, as follows:

1 Section 1. Chapter 21C of the GeneralLaws is amendedby
2 inserting after section 14 the following sections;

4 As used in section sixteen to twenty-eight, inclusive, the
5 following words shall, unless the context clearly requires
6 otherwise, have the following meanings:
7 (a) “Commissioner,” the commissioner of insurance;
8 (b) “Plan,” the plan of operation established and approv-
-9 ed under section twenty-two;

10 (c) ‘ ‘Licensee, ” a person or entity holding a license to own
11 or operate a hazardous waste collection, treatment, or disposal
12 storage facility, pursuant to this chapter, or which is a facili-
-13 ty having interim status pursuant to RCRA and regulations
14 promulgated pursuant to this chapter.
15 (d) “InsolventLicensee,” a licensee which, after December
16 31,1985, becomes insolvent and a) is placed under a final order
17 of arrangement, bankruptcy, liquidation, conservation or
18 rehabilitation by a court of competent jurisdiction; b) is finally
19 adjudicated to be bankrupt or insolvent by a court of compe-
-20 tent jurisdiction; or c) certifies to the Insolvency Fund in
21 writing, under the pains and penalties ofperjury, that it is in-
-22 solvent and is found to be insolvent by the Insolvency Fund
23 or the Commissioner of Insurance.
24 (e) “Impaired licensee,” a licensee which, after December
25 31, 1985, not an insolvent licensee and (a) is found by the In-
-26 solvency Fund or by the Commissioner to be potentially unable
27 to satisfy a pending potential covered claim; (b) is the sub-

An Act establishing a hazardous waste insolvency fund.

3 Section 15.
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jectof proceedings under the Bankruptcy Code; or (c) is plac-
ed under an order of receivership, conservation or
rehabilitation by a court of competent jursidiction.

28
29
30
31 (f) “Covered claim,” an unsatisfied final judgment against

an insolvent licensee entered in a civil action commenced on
or after January 1, 1986 and before July 1, 1986 for bodily in-
jury or property damage to a thirdparty caused by an acciden-
tal occurrence arising from operation of a hazardous waste
collection, treatment or storage facility in Massachusetts.

32
33
34
35
36

(g) “Potential covered claim,” a claim for bodily injury or
property damage to a third party caused by an accidental oc-
currence arising from operation of a hazardous waste collec-
tion, treatment or storage facility in Massachusetts.: a) which
is the subject of a civil action against a licensee commenced
on or after January 1, 1986, and before July 1, 1986; and b)
satisfactionof which is likely to require an amount exceeding
the total amount of liability insurance available to satisfy the
claim and the assets of the defendants available to satisfy the
claim.

37
38
39
40
41
42
43
44
45
46

(h) “Generator,” a person who produces hazardous waste
while engaged in the operation of a profit or non-profit
business.

47
48
49

(i) “Insolvency Fund,” the Massachusetts Hazardous
Waste insolvency Fund created under section 16.

50
51
52

There is hereby created a nonprofit legal entity to be known
as the Massachusetts Hazardous Waste Licensees Insolvency
Fund. All generators shall be and remain members of the In-
solvency Fund. The Insolvency Fund shall peform its function
under the plan of operation established and approved under
section twenty-two and shall exercise its powers through a
board of directors established under section seventeen. The
Insolvency Fund shall be subject to the immediate supervi-
sion of the Commissioner. Meetings or records of the Insolven-
cy Fund may be opened to the public upon a majority vote of
the board of directors of the Insolvency Fund

53
54
55
56
57

58
59
60
63
62
63
64

Section 16.

Section 17.
(a) The Board of Directors of the Insolvency Fund shall con-

sist of nine members, serving terms as established in the plan
of operation. Five of the directors shall be elected by
generators subject to the approval of the Commissioner and
four of the directors shall be appointed by the Governor,

65
66
67

68
69
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Vacancies on the board shall be filled for the remaining period
of the term by election or appointment in the same manner
as the director which created the vacancy was elected or ap-
pointed. To elect the initial nonappointive directors and initial-
ly organize the Insolvency Fund, the Commissioner shall give
notice in a reasonable manner, by publication or otherwise in
his discretion, to all generators of the time and place of the
organizational meeting. In determining voting rights at the
organizational meeting, each generator shall be entitled to
vote in person or by proxy, and shall be entitled to one vote
per ten thousand gallons of liquid or eighty thousand pounds
of solid hazardous waste generated by the generator in
Massachusetts in the next previous calendar year. In the event
of a dispute as to the number of votes to which a generator
is entitled, the Commissioner shall promptly determine the
issue in his sole discretion, after consulting with the Commis-
sioner of the Department of EnvironmentalQuality Engineer-
ing. If the board of directors is not selected within 60 days after
notice of the organizational meeting, the Commissioner may
appoint the initial elected members.

70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89

(b) In approving selections or in appointing members to the
Board, the Commissioner shall consider, among otherthings,
whether all generators are fairly represented.

90
91
92

(c) Members of the board may be reimbursed from the
assets of the Insolvency Fund for expenses incurredby them
as members of the board of directors, if the board approves
of said reimbursement, but members of the board shall not
otherwise be compensated by the Insolvency Fund for their
services.

93
94
95
96
97
98
99

(a) If a licensee is an impaired licensee, the Insolvency
Fund may, in its discretion and subject to any conditions im-
posed by the Insolvency Fund that do not impair the contrac-
tual obligations of the impaired licensee and that are approv-
ed by the Commissioner;

100
101
102
103
104

(1) defend, guarantee, assume or insure, or cause to be105
defended, guaranteed, assumed, or insured, any or all
of the potential covered claims against the impaired

106
107

licensee; or108
(2) provide such monies, pledges, notes, guarantees, or109

other means as are proper to effectuate paragraph (1)
and assure defense or payment of the potential covered

110
11l

Section 18.
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112 claim against the impaired licensee pending action
under paragraph (1).113

114 (b) If a member licensee is an insolvent licensee, the In-
solvency Fund may, in its discretion, either115

116 (1) defend, guarantee, assume or reinsure, or cause to be
guaranteed, assumed or reinsured, the potential covered
claims against the insolvent licensee; or

117
118

(2) assure payment of the potential covered claims against
the insolvent licensee; or

119
120

(3) provide such monies, pledges, guarantees, or other
means as are reasonably necessary to discharge such
duties.

121
122
123

(c) The Insolvency Fund shall pay, pursuant to the pro-
cedures set forth in section 19, and subject to the limits describ-
ed herein, so much ofany covered claim against an insolvent
licensee as exceeds the total of:

124
125
126
127
128 (1) the amount of liability insurance available to satisfy the

judgment; and129
(2) the value of the assets of the insolvent licensee

reasonably available to satisfy the judgment; and
130
131
132 (3) the value of the assets of any other party liable jointly

for all or any part of the said judgment to the extent that
those assets are reasonably available to satisfy the
judgment.

133
134
135

In no event shall the Insolvency Fund pay any part of an un-
satisfied judgmentarising out of one sudden accidental occur-
rence, to the extent that the judgment exceeds $3,000,000 in-
clusive of interest and costs, nor shall the Insolvency Fund pay
any amount for judgments against a single insolvent licensee
for sudden accidental occurrences to the extent that the total
of all said judgments exceed $6,000,000, inclusive of interest
and costs.

136
137
138
139
140
141
142
143

In no event shall the Insolvency Fund pay any part of an un-
satisifed judgment arising out of one nonsudden accidental oc-
currence, to the extent that the judgment exceeds $5,000,000,
inclusive of interest and costs, nor shall the Insolvency Fund
pay any amount for judgments against a single insolvent
licensee for nonsudden accidental occurrences to the extent
that the total of all said judgments exceed $10,000,000, inclusive
of interest and costs.

144
145
146
147
148
149
150
151

Section 19.152
(1) Any person who commences a civil action against a153
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licensee for damages arising out of an occurrence or occur-
rences in Massachusetts of unintentionalrelease of hazardous
waste into the environmentfrom a facility in Massachusetts,
shall give notice of the filing of said action to the Insolvency
Fund, together with a statement of the amount of damages
sought in the said action, within 180 days after commencing
said action, and in no event later than December 31, 1986.
Failure to give such notice within the period prescribed herein
shall constitute a complete bar to any claim against the In-
solvency Fund arising from any judgment entered in the said
action.

154
155
156
157
158
159
160
161
162
163
164

(2) At any time after notice has been given pursuant to
subsection (1), the plaintiff, the licensee or any affected par-
ty in the subject civil action may give notice to the Insolvency
Fund that the licensee is or may be an impaired or insolvent
licensee. The Insolvency Fund shall have authority to
negotiate, settle or compromise any potential covered claim
on terms which, in its judgment, adequately satisfy its poten-
tial liabilities.

165
166
167
168
169
170
171
172

(3) Any person who has provided timely notice of his claim
against a licensee pursuant to subsection (1), whose claim has
been reduced to a final judgment, all rights of appeal being
exhausted, waived or expired and whose judgmentexceeds the
total of the amount of liability insurance or its equivalent
available to satisfy the judgment and the amount of case,
marketable securities or other liquid assets available to satisfy
the judgment, may give notice of the said facts to the Insolven-
cy Fund. The Insolvency Fund shall thereupon promptly verify
said facts and upon verification shall treat the claim as a
covered claim and pay it withinninety days in accordance with
section 18.

173
174
175
176
177
178
179
180
181
182
183
184

(4) If the Insolvency Fund fails to act within a reasonable
period of time as provided in subsections (2) and (3) of this
section, the Commissioner shall have the powers and duties
of the Insolvency Fund under tillsact with respect to impaired
or insolvent licensees.

185
] 86
187
188
189

(5) The Insolvency Fund may render assistance and advice
to the Commissioner, upon his request, concerning rehabilita-
tion, payment of claims or the performance of other contrac-
tual obligations of any impaired or insolvent licensee.

190
L9l
192

193

(6) The Insolvency Fund shall have standing to appear
before any court with jurisdiction over an impaired or insol-

194
195
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196 vent licensee in any proceeding concerning matter for which
the Insolvency Fund is or may become obligated under this
act. Such standing shall extend to all matters germane to the
powers and duties of the Insolvency Fund, including, but not
limited to, proposals for insuring, modifying or guaranteeing
the covered claims or potential covered claims of the impaired
or insolvent licensee and the adjudication of the covered
claims or potential covered claims. The Insolvency Fund shall
also have the right to appear or intervene before any court with
jurisdiction over a third party against whom the Insolvency
Fund may have rights through subrogation, contribution or
otherwise.

197
198
199
200
201
202
203
204
205
206
207
208

(1) Any person receiving payment of a covered claim or
potential covered claims under this act shall be deemed to
have assigned the rights to, and any causes of action relating
to the covered claim or potential covered claim to the Insolven-
cy Fund to the extent of the benefits received because of this
act. The Insolvency Fund may require an assignment to it of
such rights and cause of action by any payee as a condition
precedent to the receipt of any right or benefits conferred by
this act upon such person. The Insolvency Fund shall be
subrogated to the rights and cause of action of any such
payeee against the assets of the insolvent licensee.

209
210
211
212
213
214
215
216
217
218
219

(2) The subrogation and contribution rights of the Insolven-
cy Fund under this subsection shall have the same priority
against the assets of the impaired or insolvent licensee as that
possessed by the person entitled to receive benefits under this
act.

220
221
222
223
224

(3) In addition to paragraphs (1) and (2) above, the In-
solvency Fund shall have all common law and statutory rights
of subrogation, contribution and any other equitable or legal
remedy which would have been available to the impaired or
insolvent licensee or claimant with respect to such claim.
Section 21.

225
226
227
228
229
230

(1) The Insolvency Fund, subject to the supervisory authori-
ty of the Commissioner and as provided in the plan of opera-
tion, may

231
232
233

(a) enter into such contracts as are necessary or proper234
to carry out the provisions and purposes of this act;235

Section 20.

(b) sue or be sued, including taking any legal actions236
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237 necessary or proper for recovery of any unpaid
assessments;238

239 (c) borrow money to effect the purposes of this act;
240 (d) employ or retain such persons as are necessary to han-

dle the financial transactions of the Insolvency Fund
and to perform such other functions as become
necessary or proper under this act;

241
242
243
244 (e) take such legal action as may be necessary to avoid

payment of improper claims.245
246 (2) The Insolvency Fund may join an organization of one

or more other state funds or associations of similarpurposes,
to further the purposes and administer the powers and duties
of the Insolvency Fund.

247
248
249
250
251 (1) For the purpose of providing the funds necessary to

carry out the powers and duties of the Insolvency Fund, the
board of directors shall assess the generators at such time and
for such amounts as the board finds necessary. Assessments
shall be due not less than 60 days afterprior written notice to
the generators and shall accrue interest at 12 percent per an-
num on and after the due date.

252
253
254
255
256
257
258 (2) There shall be two classes of assessments, as follows:

(a) Class A assessments shall be made for the purpose of
meeting administrative costs and other expenses.
Class A assessments may be made whether or not
related to a particular impaired or insolvent licensee.

259
260
261
262

(b) Class B assessments shall be made to the extent
necessary to carry out the powers and dutiesof the In-
solvency Fund under section 19 with regard to an im-
paired or insolvent licensee.

263
264
265
266
267 (3) The amount of any Class A assessment shall be deter-

mined by the board and may be made on a pro rata or non-
pro rata basis. If pro rata, the board may provide that it be
credited against future Class B assessments. A non-pro rata
assessment shall not exceed $l5O per generator in any one
calendar year.

268
269
270
271
272

(4) Class B assessments against generators shall be made
pro rata in the proportion that the gallons of liquid hazardous
waste or pounds of solid hazardous waste generated in
Massachusetts by each assessed generator during the calen-
dar year preceding the assessment bears to the total of such
wastes generated by all generators in Massachusetts for the

273
274
275
276
277
278

Section 22.
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calendar year preceding the assessment. For purposes of this
assessment, the Department of Environmental Quality
Engineering shall, at the request of the Insolvency Fund,
determine the amount of such wastes in total and for each
generator. One gallon of liquid hazardous waste shall be con-
sidered the equivalent of eight pounds of solid hazardous waste
for purposes of calculating the assessment.

279
280
281
282
283
284
285
286 (5) Assessments for funds to meet the requirements of the

Insolvency Fund with respect to an impaired or insolvent
licensee shall not be made until necessary to implement the
purposes of this act. Classification and computation of
assessments under this subsection shall be made expeditiously
and with reasonable accuracy, recognizing that exact deter-
minations may not always be possible.

287
288
289
290
291
292

(6) The Insolvency Fund may abate or defer, in whole or
inpart, the assessment of a generator if, in the opinion of the
board, payment of the assessment would endanger the ability
of the generator to continue in operation. In the event an
assessment against a generator is abated, or deferred in whole
or in part, the amount by which such assessment is abated or
deferred may be assessed against the other generators in a
manner consistent with the basis for assessments set forth in
this section.

293
294
295
296
297
298
299
300
301

(7) The total of all assessments upon a generator shall not
in any one calendaryear exceed 10percent of such generator’s
average annual gross revenues received inMassachusetts dur-
ing the three calendaryears preceding the assessment. If the
maximum assessment, together with the other assets of the
Insolvency Fund, doesnot provide in any one year an amount
sufficient to carry out the responsibilities of the Insolvency
Fluid, the necessary additional funds shall be assessed as soon
thereafter as permitted by this act.

302
303
304
305
306
307
308
309
310

(8) The board may, by an equitable methodas established
in the plan of operation, refund to generators, in proportion
to the contribution of each generator to the Insolvency Fund,
the amountby which the assets of the Insolvency Fund exceed
the amount the board finds is necessary to carry out during
the coming year the obligations of the Insolvency Fund, in-
cluding any assets accruing from assignment, subrogation, net
realized gains and income from investments. A reasonable
amount may be retained to provide funds for the continuing
expenses of the Insolvency Fund and for future losses.

311
312
313
314
315
316
317
318
319
320
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321
(1) The Insolvency Fund shall submit to the Commissioner

a plan of operation and any amendments thereto necessary
or suitable to assure the fair, reasonable and equitable ad-
ministration of the Insolvency Fund. The plan of operation and
any amendments thereto shallbecome effective upon approval
by the Commissioner.

322
323
324
325
326
327

(2) If the Insolvency Fund fails to submit a plan of opera-
tion acceptable to the Commissioner within 180 days follow-
ing the effective date of this act, or if at any time thereafter
the Insolvency Fund fails to submit acceptable amendments
to the plan, the Commissioner shall, after notice and hearing,
adopt and promulgate such reasonable rules as are necessary
or advisable to effectuate the provisions of this act. Such rules
shall continue in force until modified by the Commissioner or
superseded by a plan submitted by the Insolvency Fund and
approved by the Commissioner.

328
329
330
331
332
333
334
335
336
337

(a) All generators shall comply' with the plan of operation.338
(b) The plan of operation shall, in addition to requirements

enumerated elsewhere in this act:
1. Establish procedures for handling the assets of the

339
340
341

Insolvency Fund.342
2. Establish the amount, if any, and method of reim-

bursing members of the board of directors under
section 17.

343
344
345

3. Establish regular places and times for meetings of
the board of directors.

346
347

4. Establish procedures for records to be kept of all
financial transactions of the Insolvency Fund, its
agents, and the board of directors.

348
349
350

5. Establish any additional procedures for assessments
under section 21.

351
352

6. Certain additional provisions necessary or proper
for the execution of the powers and duties of the In-
solvency Fund.

353
354
355
356

Any action of the board of directors or the Insolvency Fund
may be appealed to the Commissionerby any generator or any
person adversely affected thereby, if such appeal is taken
within 30 days of the action being appealed. If a generator is
appealing an assessment, the amount assessed shall be paid
to the Insolvency' Fund and available to meet Insolvency Fund

357
358
359
360
361

362

Section 23.

Section 24.
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obligations during the pendancy of an appeal. If the appeal
on the assessment is upheld, the amount paid in error or ex-
cess shall be returned to the generator. Any final action or
order of the Commissioner shall be subject to judicial review,
pursuant to chapter 30A.

363
364
365
366
367
368

To aid in the detection and prevention of licensee insolven-
cies or impairments;

369
370

(1) The Commissioner may seek the advice and recommen-
dations of the board of directors concerning any matter affec-
ting his duties and responsibilities regarding the financial con-
dition of licensees.

371
372
373
374

(2) The board of directors may, upon majority vote, make
reports and recommendations to the Commissionerupon any
matter germane to the solvency, liquidation, rehabilitation or
conservation of any licensee. Such reports and recommenda-
tions shall not be subject to public examination or copying
under chapter 66.

375
376
377
378
379
380

(3) It shall be the duty of the board of directors, upon ma-
jority vote, to notify the Commissioner of any information in-
dicating any licensee may be an impaired or insolvent
licensee.

381
382
383
384
385 (4) The board of directors may, upon majority vote, request

that the Commissioner order an examination of any licensee
which the board in good faith believes may be an impaired or
insolvent licensee. Within 30 days of the receipt of such re-
quest, the Commissioner shall begin such examination. The
examination may be conducted by such persons as the Com-
missioner designates. The licensee shallprovide complete ac-
cess to all its books and records to the Commissioner or his
designee for purposes of said examination. The cost of such
examinationshall be paid by the Insolvency Fund. In no event
shall the examinationreport be released to the public or to the
board of directors without the consent of the licensee. The
Commissioner shall notify the board of directors when the ex-
amination is completed. The request for an examination and
any examination report shall be kept on file by the Commis-

386
387
388
389
390
391
392
393
394
395
396
397
398
399

sioner. but itand the examination report shall not be open to400

public inspection without the consent of the licensee401

(5) The board of directors may, upon majority vote, make
recommendations to the Commissioner for the detection and
prevention of licensee insolvencies.

402

403
404

Section 25.
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(6) The board of directors shall, promptly after payment of
any covered claims by the Association, prepare a report to the
Commissioner containing such information as it may have in
its possession bearing on the history and causes of the
licensee’s insolvency.

405
'<o6
407
408
409
410

(1) Records shall be kept of all negotiations and meetings
in which the Insolvency Fund or its representatives are involv-
ed to discuss the activities of the Insolvency Fund in carrying
out its powers and duties. Records of such negotiations or
meetings shall be made public only upon the termination of
a bankruptcy, liquidation, rehabilitation, or conservation pro-
ceeding involving the impaired or insolvent licensee, upon the
termination of the impairment or insolvency of the licensee,
or upon the order of a court of competent jurisdiction. Nothing
in this subsection shall limit the duty of the Insolvency Fund
to render a report of its activities under section 27.

411
412
413
414
415
416
417
418
419
420
421

(2) For the purpose of carrying out its obligations under this
act, the Insolvency Fund shall be deemed to be a creditor of
the impaired or insolvent licensee to the extent of any amounts
to which the Association is entitled as subrogee. Assets of the
impaired or insolvent licensee, wherever located, shall be us-
ed to pay all covered claims against the impaired or insolvent
licensee as required by this act.

422
423
424
425
426
427
428
429

The Insolvency Fund shall be subject to examination and
regulation by the Commissioner. The board of directors shall
submit to the Commissioner each year, not later than 120 days
after the end of the Insolvency Fund’s fiscal year, a report of
its activities during the preceding fiscal year, and for any year
in which it expended, received or held any funds, in which it
incurred any financial obligations or in or before which it
received a notice of any potential covered claim, a financial
report in a form approved by the Commissioner.

430
431
432
433
434
435
436
437
438
439

The Insolvency Fund shall be exempt from payment of all
taxes levied by the Commonwealth or any of its subdivisions,
except taxes levied on real property.

440
441
442

Section 26.

Section 27.

Section 28.

Section 2. In implementing and enforcing the financial
responsibility provisions of chapter 21C of the General Laws,
the Department of Environmental Quality Engineering shall

1
9

3
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4 (1) take into consideration the provisions of this act and al
5 actions taken pursuant to this act, and (2) require each
6 licensee to provide evidence of financial responsibility in a
7 reasonable amount, in addition to that provided by the In-
-8 solvency Fund.

1 Section 3. If the Insolvency Fund or the Commissioner
2 have received no notice of the filing of an action pursuant to
3 section 19 before January 1, 1987, the Insolvency Fund shall
4 cease to exist.

Section 4. There is hereby created a special commission
regarding hazardous waste insurance to study the availabili-
ty and cost of liability insurance for hazardous waste facilities
in the commonwealth and potential solutions to any problems
of unavailability or affordability of such insurance, including
but not limited to the establishment of a joint underwriting
association for hazardous waste liability insurance. Said com-
mission shall consist of sixteen members and shall file its final
report, together with legislation, ifany, necessary for the im-
plementation of its recommendations with the clerk of the
house of representatives no later thanApril first, nineteen hun-
dred and eighty-six. Said commission shall consist of the
senate and house chairmenof the joint committee on insurance
who will be the respective chairmen of said commission; three
additional senators to be appointed by the senate president:
three additional house members to be appointed by the
speaker of the house ofrepresentatives; the secretary of con
sumer affairs and business regulation, the secretary of en
vironmental affairs, and the secretary of economic affairs, oi

their respective designees; and five members to be appointee
by the governor, including a representative of the Associatee
Industries of Massachusetts, a representative of the liability
insurance industry, a representative of the hazardous wash
industry, a representative of an environmental protectio
organization, and a representative of organized labor.

1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Section 5. This act shall take effect upon passage.1








