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Accompanying the first recommendation of the Executive Office of
Energy Resources (House, No. 91). Energy.

In the Year One Thousand Nine Hundred and Eighty-Six.

An Ac t further streamlining hydropower licensing procedures

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 164 of the General Laws is hereby
2 amended by striking out section 69H 'A in its entirety and inserting
3 in place thereof, the following new section;
4 Section 69H'/2. For the purpose of this section, the following
5 words shall have the following meanings, unless the context other-
-6 wise requires:
7 “Federal Energy Regulatory Commission”, the federal hydro-
-8 power licensing and permitting agency or its successor.
9 “Hydropower generating facility”, any electric of mechanical

10 power generating unit whose power source is water flow and which
11 is not a facility as defined in section sixty-nine G.
12 “Permitting and licensing agencies”, all agencies, authorities,
13 and departments of the commonwealth, and local conservation
14 commissions, whose approval, order, order of conditions, permit,
1 5 license, certificate, or permission in any form is required prior to or
16 for construction of a hydropower generating facility, except the
17 secretary of environmental affairs acting under the provisions of
IX sections sixty-two to sixty-two H, inclusive, of chapter thirty and
19 shall include, but not be limited to, the department of environ-

-20 mental quality engineering including the division of water pollu-
-21 tion control, the department of environmental management, the
22 department of fisheries, wildlife and recreational vehicles, the con-
-23 servation commission with jurisdiction over the proposed site, the
24 Massachusetts Historical Commission, the department of public
25 utilities, and any other agency, authority, or department of the
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26 commonwealth, county, city or town government, as may be from
27 time to time so designated by the Energy Facilities Siting Council.
28 Said council shall coordinate the permitting and licensing of
29 hydropower generating facilities by simplifying requirements for
30 permits and licenses and shall promulgate rules and regulations to
31 carry out the requirements of this section.
32 Said council, after consultation with the permitting and licens-
-33 ing agencies, shall establish a preliminary notification form and
34 other forms to be employed by such agencies for permitting and
35 licensing review of proposed hydropower generating facilities.
36 These forms shall include all information required by the permit-
-37 ting and licensing agencies to make decisions on hydropower
38 projects while minimizing duplication of information required for
39 such agencies and for federal licensing. In order to reduce duplica-
-40 tion and burdensome filing requirements the council shall provide
41 whenever practicable and desirable to effect the purposes of this
42 section, that such forms utilize the basic Federal Energy Regula-
-43 tory Commission application and shall make provisions for devel-
-44 opers to respond to state filing requirements by reference to their
45 Federal Energy Regulatory Commission application. No other
46 forms shall be required by these agencies for permitting and licens-
-47 ing review of hydropower generating facilities.
48 The council shall provide that developers must commence the
49 state permitting process and file the preliminary notification form
50 required under such process no later than sixty days after official
51 notice that such hydropower developer has filed for a license or
52 exemption with the Federal Energy Regulatory Commission. The
53 council may extend this filing deadline upon a showing of good
54 cause, as the council shall determine.
55 Prior to the submission of any application to any of the permit-
-56 ting and licensing agencies, the developer of a proposed hydro-
-57 power generating facility shall file a preliminary notification form
58 with all the permitting and licensing agencies and said council. Such
59 preliminary notification form shall be deemed the first agency
60 application for the purposes of notification under section sixty-two
61 A of chapter thirty. Within thirty days after publication of the
62 notification forms prescribed by the secretary of environmental
63 affairs under said section sixty-two A, said council and the secre-
-64 tary of environmental affairs shall convene a meeting of the permit-
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ting and licensing agencies, all agencies which may provide finan-
cial assistance, other interested persons parties or entities, including
federal regulatory agencies, and the developer. At such meeting,
the permitting and licensing agencies shall consult with the devel-
oper and shall determine the information, data and studies
required in addition to the forms specified for compliance with the
provisions of the permitting and licensing agencies in resolving
disputes between the developer and the permitting and licensing
agencies concerning the form, content, level of detail and schedules
of such requirements.
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At the option of a developer or licensing and permitting agency
and upon request to the council, a second meeting of all interested
parties including the developer, permitting and licensing agencies,
federal regulatory agencies and other interested parties and per-
sons shall be convened for the purposes of reviewing a revised
application and forms and other changes made subsequent to the
initial meeting. Such second meeting may be held at the project
site, at a department of environmental quality engineering regional
office, or at the Boston offices of the council or other state agency,
whichever shall be deemed most reasonable by the council.
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Prior to the submission of any notification form to any and all of
the permitting and licensing agencies, the council shall require the
project proponent to file a proposed notification form and shall
determine whether such notification form is substantially complete
in meeting with the various filing requirements of the permitting
and licensing agencies asserting jurisdiction over the project. The
council shall make a determination, not later than ten days after
receiving such proposed application, whether or not it is complete.
The council mayreject an application which is patently deficient or
it may accept it but recommend to the project proponent that
supplementary information be included that would improve and
expedite the permitting and licensing agencies’ review process. The
council shall inform the project proponent in writing of its action
within ten days of submission of the proposed application.
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All licensing and permitting agencies asserting jurisdiction over
the hydropower project shall notify the council when informa-
tional requirements have been satisfied. At such time the council
shall establish a single deadline for all agency action, such deadline
to be no later than ninety days after receipt of the appropriate
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complete forms and any other additional requirements of this
section. In the event that a developer has been required to file an
environmental impact report pursuant to section sixty-two B of
chapter thirty, the council shall set a single deadline for agency
action no later than ninety days after receipt of such forms or thirty
days after issuance of the statement of adequacy of the final envi-
ronmental impact report, as required by section sixty-two C of
chapter thirty, whichever is later. Prior to either such deadline as
the case may be, each of the permitting and licensing agencies shall
determine whether or not to issue, approve, or grant any applica-
tion, permit, license, certificate, or other evidence or approval.
Notwithstanding other provisions of this section, the department
of environmental quality engineering shall act on a request for a
final order of the department within the time limitations specified
in section forty of chapter one hundred and thirty-one.
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Any party aggrieved by the action, or failure to act, of the
permitting and licensing agencies pursuant to this section may,
after exhausting all other administrative remedies, appeal to said
council within ten days of final agency action or failure to act.
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Failure to exercise such right of appeal shall not be deemed a
waiver of the right to judicial appeal of an action or failure to act of
the permitting and licensing agencies. Said council shall hold a
hearing and may consider jointly all pending appeals and shall
issue a written decision and order on such appeals considered
within ninety days of the appeal. Such decision shall be based upon
the energy needs, cost and environmental impact, and shall for all
purposes, including judicial appeal, be deemed equivalent to final
licensing or permitting agency action of the approval, permit,
license, certificate or permission which is the subject of theappeal.
Any party, who is aggrieved by the decision of said council may
seek judicial review in the manner provided by chapter thirty A.

123
124
125
126
127
128
129
130
131
132
133
134

1 SEC TION 2. The Energy Facilities Siting Council shall conduct
2 rulemaking proceedings pursuant to section 2of chapter 30A ofthe
3 General Laws to determine whether there exists a class or classes of
4 hydropower projects whose environmental impacts are insignifi-
-5 cant and may provide for the exemption of such projects from the
6 requirements of the prelicensing conference provision of section
7 69H 1/2 of chapter 164 of the General Laws, and to allow such
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8 projects to utilize such abbreviated informational forms of the
9 council and council licensing procedures as the council may deter-

-10 mine will ensure the expeditious licensing of such projects without
11 impairment of the public interest. In determining whether there
12 exists a class of classes of hydropower generating facilities approp-
-13 riate for exemption or expedited review the council shall consider
14 especially those projects which by virtue of their extremely small
15 size or installed generating capacity or location on a conduit or
16 other man-made watercourse may have minimal impacts on the
17 natural environment.

1 SECTION 3. The council may promulgate such rules and regu-
-2 lations as are necessary to promote the purposes of this Act.

1 SECTION 4. No provision of this act shall apply or be con-
-2 strued to apply to foreign or interstate commerce, except insofar as
3 the same may be permitted under the provisions of the constitution
4 and laws of the United States.

1 SECTIONS. The provisions of this act are severable, and if any
2 provision hereof shall be held invalid in any circumstances, such
3 invalidity shall not affect any other provisions or circumstances.
4 This act shall be construed in all respects so as to meet all constitu-
-5 tional requirements. In carrying out the purposes and provisions of
6 this act, all steps shall be taken which are necessary to meet consti-
-7 tutional requirements.

1 SECTION 6. This act shall be interpreted liberally to effect the
2 purposes set forth in this act, and shall be construed to promote
3 policies of encouraging hydropower development as stated in this
4 act, except that nothing in this act shall be construed as conferring
5 jurisdiction over issues or matters not now within the jurisdiction of
6 the Energy Facilities Siting Council or other state and local agen-
-7 cies and departments except when specifically provided or by
8 necessary implication.

1 SECTION 7. This act shall take effect upon its passage and shall
2 only affect projects filed with the Energy Facilities Siting Council
3 after passage of this act.
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