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Accompanying the second recommendation of the Executive Office
of Energy Resources (House, No. 91). Energy.

In the Year One Thousand Nine Hundred and Eighty-Six

An Act establishing a coordinatedlicensing program for small

POWER PRODUCTION FACILITIES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

I SECTION 1. Declaration of policy.
2 A) Whereas, development of small power production can pro-
-3 vide unique benefits to the people of the Commonwealth;
4 B) Development of small power production potential, especially
5 at projects using renewable energy resources, can have a positive
6 environmental and economic impact in contrast with other energy
7 generation sources; and
8 C) It is the policy of the Commonwealth to encourage the
9 development of small power production, especially for projects

10 which utilize as primary sources renewable energy resources, con-
-11 sonant with the objectives of preserving air and water quality and
12 improving the natural environment and the economic climate of
13 the Commonwealth.

1 SECTION 2. Amendments to G. L. c. 164.
2 Chapter 164 of the General Laws is hereby amended by adding
3 the following new section containing eleven subsections after sec-
-4 tion 69H!/$;
5 (a) Definitions
6 For the purpose of this section, the following words shall have
7 the following meanings, unless the context otherwise requires:
8 “Cogeneration facility” any electrical generating unit which
9 produces (i) electric energy and (ii) steam or other forms of useful
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10 energy which are used for residential, industrial, commercial, heat-
-11 ing or cooling purposes.
12 “Permitting and licensing agencies”, all agencies, authorities,
13 political subdivisions and departments of the commonwealth, and

14 all local planning boards, zoning boards ofappeal and conservation
15 commissions; any of whose approval, order, order of conditions,
16 permit, license, certificate, or permission in any form is required
17 prior to or for construction of a small power production facility,
18 except the secretary of enrvironmental affairs acting under the
19 provisions of section sixty-two to sixty-two H, inclusive, of chapter

20 thirty; and shall include, but not be limited to, the department of
21 environmental quality engineering including the division of water

22 pollution control and the division of air quality control, the
23 department of environmental management, the department of

24 fisheries, wildlife and recreational vehicles, the conservation com-

-25 mission withjunsdiction over the proposed site, the Massachusetts
26 Historical Commission, the department of public utilities, and any
27 other agency, authority, or department of the commonwealth,
28 county, city or town government, as may be from time to time so
29 designated by the Energy Facilities Siting Council.
30 “Small power producer”, the developer who applies for permits
31 or licenses in order to construct a small power production facility.
32 “Small power production facility”, any bulk electric generating
33 unit, including associated buildings and structures, which pro-
-34 duces electricity, and has a power production capacity which,

35 together with other facilities located at the same site, is less than
36 one hundred megawatts.
37 For the purpose of the preceding paragraph, facilities are to be
38 considered to be located at the same site as the facility for which
39 qualification is sought if they are located within one mile of the
40 facility for which qualification is sought. The determination as to

41 the distance between facilities shall be measured from the electrical
42 generating equipment of a facility.
43 (b) Scope.
44 Any small power production facility, as defined in this section,
45 must use the procedures and meet the requirements established by
46 this section.
47 (c) Exemptions.
48 Notwithstanding subsection (b) of this section, the council shall
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promulgate rules and regulations exempting certain small power
production facilities, as otherwise defined in this section, from the
requirements of subsection (g) to file a supplementary application
form and from the requirements of subsections (h)-(k) of this
section. The council’s exemptions shall make provision for three
classes of projects:

49
50
51
52
53
54

I) projects where the total installed generating capacity is less
than 50 kilowatts. In doing so, the Council shall give special weight
to concerns of minimizing regulatory burdens and encouraging
the development of small power production in the Commonwealth.

55
56

c-J 57
5B
59 2) projects which are owned by a person, firm or corporation

primarily engaged in the generation or sale of electric power (other
than electric power solely from small power production facilities).
For the purposes of this subsection, a person, firm or corporation
primarily engaged in the generation or sale of electric power shall
mean a facility for which more thanfifty percent ofequity is held by
an electric utility, an electric utility holding company, or combina-
tion of such utilities or holding companies.

60
61
62
63
64
65
66
67 3) projects for which the small power producer shows good

cause for an exemption.68
69 Nothing in this subsection shall allow the council to exempt any

small power production facility, as defined in subsection (a), from
the requirements of subsection (d).

70
71
72 Further, nothing in this subsection shall prevent a small power

production facility, otherwise exempt, from electing to utilize the
procedures and provisions of this section in seeking any necessary
local, county, state or other governmental permits or licenses.

73
74
75
76 (d) Informational Requirements: Standard Application Form

for All Small Power Producers.77
:> 78

79
80

The council shall, pursuant to rules and regulations promul-
gated after notice and comment pursuant to M.G.L. c. 30A, S2,
establish a small power production facility, as defined in subsec-
tion (a), regardless of whether such small power producer seeks any
other permits or licenses from any permitting or licensing agency."2

83 The council shall, pursuant to the rulemaking authority con-
ferred upon it by this section, establish fees to accompany the filing
of any application required by this section. The schedule of fees
shall be set to recover a nominal charge, no greater than $.20 per
installed kilowatt of capacity, from each such small power pro-

84
85

86
87

)
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88 ducer and may include several classifications based on the pro-
-89 jected installed capacity of the small power production facility.
90 The standard application form shall require, as a minimum, the
91 following information:
92 1) The name and address of the applicant and location of the
93 facility;
94 2) A brief description of the facility, including a statement

95 whether the facility is a cogeneration facility or otherwise produces
96 useful forms of energy in addition to electricity;

3) The primary energy source used or to be used by the facility;97
98 4) The power production capacity of the facility;
99 5) The percentage of ownership by any electric utility or by any
100 electric utility holding company, or by any person or firm owned
101 by either;
102 6) The date installation of the facility began or will begin;
103 7) Information identifying any planned usage of natural gas,
104 oil or coal;
105 8) The location of the facility in relation to any other small
106 power production facilities located within one mile of the facility,
107 owned by the applicant which use the same energy source;
108 9) For cogeneration facilities, a description of the cogenera-
109 tion system, including whether the facility is a topping or bottom-
110 ing cycle; and
111 10) An indication by the small power producer whether his
112 project is subject to the council’s Small Power Production permit-
-1I 3 ting and licensing coordination program, set forth in subsections
114 (g)-(k) of this Act, or whether the small power producer believes
115 the project is categorically exempt pursuant to subsection (c)(1) or
116 (c)(2) or if the small power producer intends to demonstrate good
117 cause to exempt this project from the permitting and licensing
118 coordination program requirements pursuant to subsection (c)(3),
119 above.
120 (e) Small Power Producer Supplementary Application Forms.
121 The council shall, after consultation with all permitting and
122 licensing agencies as defined in subsection (a), above, establish
123 small power production supplementary application forms to be
124 employed by such agencies for permitting and licensing review of
125 all proposed small power production facilities not otherwise
126 exempted pursuant to subsection (c), above.



HOUSE - No. 931986] 5

These supplementary application forms shall require necessary
information for permitting and licensing in addition to the infor-
mation provided on the standard application form, as set forth in
subsection (d) of this Act.

127
128
129
130

These supplementary application forms shall include all infor-
mation required by the permitting and licensing agencies to review
small power production projects while minimizing any duplication
of information which may be required by such agencies. In order to
reduce duplication and burdensome filing requirements the coun-
cil will establish a supplementary application form for each basic
category of small power production facility and shall provide that
the supplementary application forms for each category will pro-
vide the following information:

131
132
133
134

oj'3s
136
137
138
139

1) Narrative description of project and location;140
2) Sufficient specific information to enable all permitting and

licensing agencies subsequently reviewing the application to make
decisions based upon the contents of a single supplementary appli-
cation form. The same information may be required in order to
satisfy a number of different permit requirements and should be
requested only once.

141
142
143
144
145
146

3) Checklist of required permits. The small power producer
should provide an indication of the permits it believes will be
required for the project. Should the small power producer be
unable to determine which permits it believes will be required, the
supplementary application form will allow the small power pro-
ducer to request the assistance of the council in listing permits.

147
148
149
150
151
152
153 (f) Duplicative Permitting Forms Prohibited.
154 No other forms shall be required by any licensing or permitting

agency for their review of small power production facilities subject
to subsection (g), except that, for projects which may be subject to
review under section sixty-two A of chapter thirty, the secretary of
environmental affairs may require the filing of an environmental
notification form.

155
156
157
158
159

•*l6O (g) EFSC Application Review: Completeness Review and Cir-
culation to Permitting Agencies.161

162 In lieu of the submission of any application to any permitting
and licensing agency, the small power producer must file a stand-
ard application form with the council, and unless otherwise exemp-

163
164
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165 ted pursuant to subsection (c), must file the appropriate supple-
-166 menlary application form with the council.
167 The council shall make a determination, no later than ten days
168 after receiving such application and form(s), whether or not it is
169 complete and shall inform the small power producer in writing as
170 to whether such application is in proper form and substance for
171 submission. The council may reject an application which is pat-
-172 ently deficient, or it may accept it but recommend after consulta-
-173 tion with the small power producer, thatadditional information or
174 modifications be included that would improve and expedite the
175 permitting and licensing agencies’ review process.
176 No licensing or permitting agency shall grant any permit to a
177 small power producer unless such small power producer has first
178 filed a standard form application with the council, and if required
179 pursuant to this act, has first filed its supplementary application
180 form. No small power producer which is required to file a supple-
-181 mentary application form may receive consideration for any per-
-182 mit from any licensing or permitting agency if the council rejects
183 such application and the applicant neither files a new application
184 which is deemed in proper form and substance nor an additional
185 supplementary application form or modifications thereto, when
186 requested by the council to do so.
187 In the event that the application is deemed complete, the council
188 shall circulate such application to all permitting and licensing
189 agencies for which a permit will be required and shall so notify the
190 small power producer.
191 In the event that the small power producer is not subject to the
192 council’s small power production coordinated licensing program
193 by reason of exemption pursuant to subsection (c), the council
194 shall indicate in its notification of completeness to the small power
195 producer any permits which the project is likely to require, and the
196 provisions contained in the balance of this section shall not apply.
197 Such standard application form and supplementary application
198 form, when circulated as provided in this section, shall be deemed
199 the first agency application for the purposes of notification under
200 section sixty-two A of chapter thirty.
201 (h) Prehearing Conference: Convening by Council.
202 Within thirty days after publication of the notification forms



)
HOUSE - No. 931986] 7

203 prescribed by the secretary of environmental affairs under said
204 section sixty-two A of chapter thirty, or, in the event that the
205 project is categorically excluded from review under said section
206 sixty-two A, within thirty days after the council’s circulation of the
207 completed application, the council and, if appropriate, the secre-
-208 tary of environmental affairs, shall convene a meeting of the permit-
-209 ting and licensing agencies, all agencies which may provide finan-
210 cial assistance, the department of public utilities, other interested
211 persons or parties, including federal regulatory agencies, and the
212 small power producer.
213 At such meeting, the permitting and licensing agencies shall
214 consult with the small power producer and shall determine the
215 information, data and studies required in addition to the forms
216 specified for compliance with each such agency’s permitting or
217 licensing requirements.
218 At such meeting, the council shall establish aschedule for subse-
-219 quent permitting and licensing review including sufficient time for
220 public notice and comment and, ifnecessary, public hearings. Such
221 schedule shall be consistent with any review period or timeliness
222 provided in federal law or regulations, or by any provision of the
223 general or special laws of the commonwealth. Such schedule need
224 not be consistent with review periods not provided in such federal
225 or state statutes or federal regulations.
226 In the event that any of the licensing and permitting agencies’
227 review processes require opportunity for public notice and corn-
228 ment, the council shall provide, for a single notice and comment
229 period for all such agencies.
230 In the event that any of the licensing and permitting agencies’
231 review processes require opportunity for a public hearing, the
232 council shall provide for a single jointhearing at which all agencies
233 involved in the permitting for the particular project are rep-
-234 resented. At such jointhearing the council’s role shall be limited to

an administrative function and the council shall not have, as a
™

236 result of such hearing, any decisionmaking or other authority not
237 otherwise conferred by this section or other of the general or special
238 laws.
239 (i) Intervention by council.
240 The council may, ifrequested by a small power producer or by a
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permitting or licensing agency, intervene in permitting and licens-
ing agency proceedings but only if, and to the extent, the council in
its discretion deems such participation reasonably necessary to
carry out the policies of the commonwealth as stated in the pre-
amble to this Act. The council shall be entitled to full party status in
any such intervention.

241
242
243
244
245
246

(j) Mediation by council.247
Upon the request of either the small power producer or the

permitting or licensing agency, the council may establish a process
designed to achieve a mediated settlementof any disputes, conten-
tions, or unresolved questions or issues arising out of the small
power producer’s application to the permitting or licensing agency.
Such process may be implemented only uponthe assent of both the
small power producer and the permitting or licensing agency. The
council may engage the services of a professional environmental
mediator or may utilize a member or members of its staff to
perform such functions. The council shall pursue such mediated
settlement where there appears to be a good chance of avoiding
additional adjudication and saving valuable govermental and pri-
vate resources. The council shall cease such mediation efforts
should it appear unlikely, in the judgment of the council, that a
mediated settlementcan be reached within a reasonable time which
is acceptable to both the small power producer and the permitting
or licensing agency.

248
249
250
251
252

253

254
255

256
7SI

258
259
260
261
262

263
264

(k) EFSC Appeals265
Any party aggrieved by the action, or failure to act, of the

permitting and licensing agencies pursuant to this section may
appeal to said council within ten days of final agency action or
failure to act.

266
267
26S:c

269
'0 Failure to exercise such right of appeal shall not be deemed a

waiver of the right to judicial appeal of an action or failure to act of
the permitting and licensing agencies. Said council shall hold a
hearing and may consider jointly under procedural rules to be
adopted by the council all pending appeals and shall issue a written
decision and order on such appeals considered within ninety days
of the appeal. Such decision shall be based upon the balanced
consideration of the energy needs of the commonwealth, the cost of
the project, especially as compared to other alternatives, the en-
vironmental impact of the project pursuant to the standards which

171

274
77S

276
777

278
279
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280 would be applied by the agency whose action or failure to act is the
281 subject of the appeal, and the policies of encouraging small power
282 production development as stated in this Act. Such decision shall
283 for all purposes, includingjudicial appeal, be deemed equivalent to
284 final licensing or permitting agency action of the approval, permit,
285 license, certificate or permission which is the subject of the appeal.
286 Any party who is aggrieved by the decision of said council may
287 seek judicial review in the manner provided by chapter thirty A.

1 SECTION 3. Council to Promulgate Rules and Regulations.
2 The council may promulgate such rules and regulations as are
3 necessary to promote the purposes of this Act, in accordance with
4 the provisions of section two of Chapter 30Aof the General Laws.
5 Such rules and regulations shall be designed to promote said
6 council in coordinating the permitting and licensing of small power
7 production facilities by simplifying requirements for permits and
8 licenses.

1 SECTION 4. Interstate Commerce, Effect Thereon.
2 No provision of this act shall apply or be construed to apply to
3 foreign or interstate commerce, except insofar as the same may be
4 permitted under the provisions of the constitution and laws of the
5 United States.

I SECTION 5. Liberal Construction.
2 This act shall be interpreted liberally to effect the purposes set
3 forth in this act.

I SECTION 6. Severability.

2 The provisions of this act are severable, and if any provision
3 hereof shall be held invalid in any circumstances, such invalidity
4 shall not affect any other provisions or circumstances. This act
5 shall be construed in all respects so as to meet all constitutional
6 requirements. In carrying out the purposes and provisions of this
7 act, all steps shall be taken which are necessary to meet constitu-
-8 tional requirements.

I SECTION 7. Effective Date.
2 This act shall take effect upon its passage.
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