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LABOR RELATIONS COMMISSION

BOSTON, MASSACHUSETTS 02202, NOVEMBER 6, 1985.

The Honorable Michael J. Connolly, Secretary ofState
State House, Boston, Massachusetts 02133

Dear Secretary Connolly;
Pursuant to Chapter 30, section 33 of the General Laws, the Labor

Relations Commission is hereby submitting four legislative recom-
mendations to your office for transmittal to the General Court.
Included are; AN ACT TO EXTEND COVERAGE OF THE STATE
LABOR RELATIONS LAW TO PROFESSIONAL EMPLOYEES;
AN ACT TO PERMITTHE LABOR RELATIONS COMMISSION
TO AWARD LITIGATION EXPENSES AND REASONABLE
ATTORNEY’S FEES IN CASES BROUGHT PURSUANT TO
CHAPTER 150E; AN ACT TO PERMIT THE LABOR RELA-
TIONS COMMISSION TO AWARD LITIGATION EXPENSES
AND REASONABLE ATTORNEY’S FEES PURSUANT TO
CHAPTER 150A; and, finally, AN ACT TO IMPROVE THE COL-
LECTION OF AGENCY SERVICE FEES FOR PUBLIC EM-
PLOYEES.

Thank you for your attention to this matter.

Sincerely,

FAULT. EDGAR
Chairman

GARY D. ALTMAN
Commissioner

MARIA C. WALSH

COMMONWEALTH OF MASSACHUSETTS
LABOR RELATIONS COMMISSION

Commissioner.
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In the Year One Thousand Nine Hundred and Eighty-Six

I. JUSTIFICATION FOR RECOMMENDATION THAT G.L. C.150A BE AMENDED
TO EXTEND COVERAGE TO PROFESSIONAL EMPLOYEES OF NONPROFIT
INSTITUTIONS.

G.L. C.150A governs the labor relations between certain private
employers, including health care and nonprofit institutions, and cer-
tain of their employees. As most recently amended; G.L. C.150A
extends the protection of the Law to the professional employees of
“vendors who contract with or receive funds from the commonwealth
or its political subdivisions to provide social, protective, legal, medi-
cal, custodial, rehabilitative, respite, nutritional, employment, educa-
tional, training, and other similar services to the commonwealth or its
political subdivisions.” The Law excludes from its coverage profes-
sional employees employed by other (non-vendor) nonprofit or health
care institutions. Such employers may include libraries, schools, nurs-
ing homes, hospitals, etc. Under the National Labor Relations Act
both nonprofessional and professional employees have the right to
organize and to bargain collectively. Under the Massachusetts law
governing collective bargaining in the public sector, G.L. C.150E,
public employees, both professional and nonprofessional, have the
right to organize and bargain collectively. The recommended legisla-
tionwould bring G.L. c. 150 A into conformity with the othertwo laws
that regulate this subject. Moreover, the present provisions of G.L.
C.150A are confusing to employers, employees and unions who are
most familiar with the precedent established by the National Labor
Relations Act, and by public sector decisions of the Massachusetts
Labor Relations Commission.

It appears that the exclusion of professional employees from the
coverage of G.L. c.150A was predicated upon the questionable
assumption that professional employees, by the nature of their duties
and their professional status, did not need the protection of a collective
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bargaining law. Both the experience of the National Labor Relations
Act and of the State’s public sector collective bargaining law have
demonstrated the fallacy of that assumption.

We also anticipate that the National Labor Relations Board may
change its jurisdictional standards in the coming year and decline to
assert jurisdiction over a number of nonprofit employers who pre-
viously were covered by the N.L.R.A. In some instances, the declina-
tion ofjurisdiction may affect professional employees who are already
organized and bargaining pursuant to the N.L.R.A. Passage of this
amendment to G.L. C.150A would ease the transition for both
employer and employee and union from regulation by theN.L.R.A. to
regulation by the state Labor Relations Commission.

2, EXPLANATION OF REASONS FOR PERMITTING THE LABOR RELATIONS

COMMISSION TO AWARD LITIGATION EXPENSES AND REASONABLE
ATTORNEY’S FEES IN CASES BROUGHT PURSUANT TO CHAPTER ISOE.

The Massachusetts Labor Relations Commission is responsible for
administering the Public Sector and Private Sector Collective Bar-
gaining Laws. The policy of Chapter 150 E (the public sector collective
bargaining law) and Chapter 150 A is to ensure workplace peace
through collective bargaining. The public interest, embodied in these
laws, can only be served when private parties successfully litigate
unfair labor practice charges before the Labor Relations Commission.
In rare circumstances the Commission has awarded litigation expenses
and attorney’s fees when a wrongdoer has committed egregious unlaw-
ful acts or has presented frivolous defenses in the Commission’s pro-
ceedings. In 1983 the Massachusetts Appeals Court in City ofBoston
v. Labor Relations Commission, 15 Mass. App. Ct. 122(1983) (further
appellate review denied) ruled that, despite the Labor Relations
Commission’s broad authority to remedy unfair labor practice viola-
tions under Chapter 150E, the Commission did not have the specific

,|Statutory to award attorney’s fees.
*

The proposed legislation would statutorily grant the Labor Rela-
tions Commission the discretion to award litigation expenses and
attorney’s fees. The enforcement of the labor laws would be better
served by compensating charging parties who while successfully lit-
igating their statutory rights are really promoting the public interest.
Moreover, it would oblige parties who unduly burden the processes ol
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the Commission with pervasive misconduct to, at the very least, make
good the litigation expenses to which they have put the charging party.
Finally, it would discourage frivolous proceedings thereby ensuring
speedy access to the Commission’s dockets.

3. EXPLANATION OF REASONS FOR PERMITTING THE LABOR RELATIONS
COMMISSION TO AWARD LITIGATION EXPENSES AND REASONABLE
ATTORNEY’S FEES IN CASES BROUGHT PURSUANT TO CHAPTER
I 50A.

The Massachusetts Labor Relations Commission is responsible for
administering the Public Sector and Private Sector Collective Bar-
gaining Laws. The policy of Chapter 150 E (the public sector collective
bargaining law) and Chapter 150 A is to ensure workplace peace
through collective bargaining. The public interest, embodied in these
laws, can only be served when private parties successfully litigate
unfair labor practice charges before the Labor Relations Commission.
In rare circumstances the Commission has awarded litigation expenses
and attorney’s fees when a wrongdoer has committed egregious unlaw-
ful acts or has presented frivolous defenses in the Commission’s pro-
ceedings. In 1983the Massachusetts Appeal Court in City ofBoston v.
Labor Relations Commission

,
15 Mass. App. Ct. 122 (1983) (further

appellate review denied) ruled that, despite the Labor Relations
Commission’s broad authority to remedy unfair labor practice viola-
tions under Chapter 150E, the Commission did not have the specific
statutory to award attorney’s fees.

The proposed legislation would statutorily grant the Labor Rela-
tions Commission the discretion to award litigation expenses and
attorney’s fees. The enforcement of the labor laws would be better
served by compensating charging parties who while successfully lit-
igating their statutory rights are really promoting the public interest.
Moreover, it would oblige parties who unduly burden the processes of
the Commission with pervasive misconduct to, at the very least, make
good the litigation expenses to which they have put the charging party.
Finally, it would discourage frivolous proceedings thereby ensuring
speedy access to the Commission’s dockets.
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4. JUSTIFICATION FOR RECOMMENDATION THAT G.L. CHAPTER ISOE SEC-

TION 12 BE AMENDED TO IMPROVE THE COLLECTION OF AGENCY
SERVICE FEES FOR PUBLIC EMPLOYEES.

Chapter 150 E when first enacted in 1973, contained a provision that
authorizes the parties to a collective bargaining agreement to include
in their agreement a so-called service fee as a condition of employment.
Accordingly, service fees can be imposed on employees in the bargain-
ing unit who chose not to become members of a union. The General
Court determined that labor-management relations in the public sec-
tor would be furthered by imposing a service fee to eliminate fee riders

employees in the bargaining unit on whose behalf the union is
nevertheless responsible to perform its statutory duty as exclusive
bargaining representative. In Karchmar v. City of Worcester, 364
Mass. 124(1973) the Supreme Judicial Court upheld the validity of an
imposed service fee.

In 1977 the agency service fee provision of Chapter 150 E (Section
12) was amended. The amendment was in response to the United
States Supreme Court’s decision in Abood v. Board ofEducation, 431
U.S. 409 (1977). The Supreme Court determined that agency service
fee agreements were constitutional. The union, however, could not,
consistent with the U.S. Constitution, collect from the dissenting
employees any sum for the support of ideological causes not germane
to its duties as collective bargaining agent. In response to the Supreme
Court’s decision in Abood the General Court amended the agency
service fee provision of the Law.

The law currently prohibits a union from assessing against a dissent-
ing employee a service fee which would be used to subsidize five
enumerated expenditures. (The proposed legislation would not alter
the current impermissible expenses contained in the statute.) In addi-
tion, the General Court required that before an exclusive representa-
tive could collect an agency service fee it must have in place a rebate
procedure to which dissenting employees could lodge a challenge to
the fee. The current law, however does not set forth the mechanics of
an appropriate rebate procedure.

To avoid infirmities a unions internal rebate procedure must pro-
vide a meaningful appeal process to facilitate a dissenting employees
challenge. In School Committee of Greenfield v. Greenfield Education
Association, 385 Mass. 70 (1982) the Supreme Judicial Court stated
that an internal rebate procedure could not be unduly lengthy or
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cumbersome, the exclusive representative must bear the burden of
proof, the proceeding should be before a neutral tribunal and the
dissenting employee must have an opportunity to seek judicialreview.
Moreover, the exclusive representative could not during the pendency
of the challenge to the amount of the fee have use of the full amount of
the dissenters’ agency service fee.

The proposed legislation now set forth minimum statutory guide-
lines that must be continued in a unions rebate process. The proposed
legislation balances theconflicting interests of the individual employee
right to seek an adjustment of the fee with the statutory purpose to
encourage union stability and of labor peace. Unions would be able to
maintain an internal rebate procedure consistent with the statutory
guidelines. The Labor Relations Commission would monitor aunion’s
rebate process through its unfair labor practice jurisdiction,an area in
which the Commission has special expertise. Moreover, an individuals
rights would be protected because the proposed legislation would
require that an escrow account be established during the pendency of
an agency service fee challenge. Finally, no adverse action could be
taken against an employee because of non payment of the service fee
until the service fee is finally determined.

Most importantly, the proposed legislation affords an employee a
meaningful right to appeal the final determination of the service fee to
the District Court. This provision comports with the Supreme Judicial
Court’s pronouncement that dissenting employees have a right to
judicial review. Judicial review is most appropriate, because many
service fee payors contend that the final amount of the service fee
refund is unconstitutional. The proposed legislation thus reaffirms
that the Labor Relations Commission function is statutory implemen-
tation and interpretation and not constitutional adjudication.
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