
HOUSE No. 1128 

By Mr. Kennedy of Brockton, petition of Thomas P. Kennedy and 
Joseph K. Mackey relative to regulating medical malpract ice 
insurance premiums and creating a medical malpractice insurance 
premium stabilization fund. Insurance. 

®!)e Commontoealtf) of i f la if t fat i juiet tó 

In the Year One Thousand Nine Hundred and Eighty-Six. 

A N A C T R E G U L A T I N G M E D I C A L M A L P R A C T I C E I N S U R A N C E P R E M I U M S A N D 

CREATING A M E D I C A L M A L P R A C T I C E I N S U R A N C E P R E M I U M S T A B I L I Z A -

TION F U N D TO A S S U R E T H E A V A I L A B I L I T Y O F A F F O R D A B L E M A L P R A C -

TICE I N S U R A N C E A N D N E E D E D H E A L T H C A R E S E R V I C E S IN T H E 

C O M M O N W E A L T H . 

1 Whereas, The deferred operation of this act would tend to 
2 defeat its purpose, therefore it is declared to be an emergency law, 
3 necessary for the immediate preservation of public convenience. 

Be it enacted by the Senate and House of Representatives in General 
Court assembled, and by the authority of the same, as follows: 

1 SECTION 1. Notwithstanding the provisions of section five A 
2 of chapter one hundred seventy-five A of the General Laws and 
3 section six of chapter three hundred sixty-two of the Acts of 1975, 
4 as amended, the commissioner of insurance, hereinafter called the 
5 commissioner, shall on or before December 31, 1985, modify the 
6 annual premium charges to physicians and surgeons for medical 

^ 7 malpractice insurance on both claims made and occurrence bases, 
8 by rating classification, in effect for the period beginning July 1, 
9 1983 and ending June 30, 1985, as provided in this section. Such 

10 annual premium charges for the period beginning July 1, 1983 and 
11 ending June 30, 1984 shall not exceed the annual premium charges 
12 established by the commissioner effective July 1, 1983, in his 
13 opinion, findings and decision on physicians and surgeons medical 



14 malpractice insurance rates dated May 18, 1984. Such annual 
15 premium charges for the period beginning July 1, 1984 and ending 
16 June 30, 1985 shall not exceed the annual premium charges 
17 established under this section for the period beginning July 1,1983 
18 and ending June 30, 1984, as adjusted by the percentage change 
19 in the consumer price index, all items, all urban consumers, for 
20 Boston, Massachusetts, of the United States Bureau of Labor 
21 Statistics, during the twelve month period commencing on May 
22 1, 1983 and ending on April 30, 1984. 

1 SECTION 2. Notwithstanding the provisions of section five A 
2 of chapter one hundred seventy-five A of the General Laws and 
3 section six of chapter three hundred sixty-two of the Acts of 1975, 
4 as amended, the commissioner shall on or before December 31, 
5 1985, fix and establish provisional annual premium charges to 
6 physicians and surgeons for medical malpractice insurance on 
7 both claims made and occurrence bases, by rating classification, 
8 for the period beginning July 1, 1985 and ending June 30, 1986, 
9 in an amount not to exceed the annual premium charges 

10 established under section 1 of this chapter for the period beginning 
11 July 1, 1984 and ending June 30, 1985, as adjusted by the 
12 percentage change in the consumer price index, all items, all urban 
13 consumers, for Boston, Massachusetts, of the United States 
14 Bureau of Labor Statistics, during the twelve month period 
15 commencing on May 1, 1984 and ending on April 30, 1985. On 
16 or before April 1, 1986 the commissioner shall (a) fix and establish 
17 final premium charges for physician and surgeons medical 
18 malpractice insurance on both claims made and occurrence bases, 
19 by rating classification, for the period beginning July 1, 1985 and 
20 ending June 30, 1986 in accordance with section five A of chapter 
21 one hundred and seventy-five A of the General Laws and in 
22 accordance with chapter three hundred sixty-two of the Acts of 
23 1975, as amended by sections 5 and 6 of this chapter, and (b) shall 
24 determine the amount of the deficits, if any, sustained by the joint 
25 underwriting association established pursuant to section six of 
26 chapter three hundred sixty-two of the Acts of 1975, as amended, 
27 for the rating period beginning July 1, 1983 and ending June 30, 
28 1984 and for the rating period beginning July 1, 1984 and ending 
29 June 30, 1985. Notwithstanding the provisions of section six of 



30 chapter three hundred sixty-two of the Acts of 1975, as amended, 
31 the deficit, if any, for each of these two periods shall be paid to 
32 the joint underwriting association by the medical malpractice 
33 insurance premium stabilization fund established pursuant to 
34 section 3 of this chapter. 

1 SECTION 3. Chapter one hundred seventy-five A of the 
2 General Laws is hereby amended by inserting after section five 
3 A the following new section: 
4 Section 5B. Fo r the pu rpose of assur ing the con t inued 
5 availability of affordable malpractice insurance coverage at 
6 reasonable cost to physicians, there is hereby established the 
7 medical malpractice insurance premium stabilization fund ("the 
8 fund"). The fund shall be held in trust in a segregated account 
9 in the treasury of the commonweal th for exclusive use for the 

10 purposes stated in this section and shall not become a part of the 
11 general funds of the commonwealth. It shall be administered by 
12 the commissioner of insurance, with such technical or advisory 
13 assistance f rom insurance companies, non-profi t hospital service 
14 corporations, medical service corporat ions and health mainte-
15 nance organizations authorized to do business in the common-
16 wealth and f rom licensed physicians as the commissioner may 
17 deem appropriate. 
18 The fund shall pay (a) the amount of any deficit sustained by 
19 the joint underwriting association created pursuant to section six 
20 of chapter three hundred sixty-two of the Acts of 1975, as 
21 amended, for the periods commencing July I, 1983 and ending 
22 June 30, 1984, and commencing July 1, 1984 and ending June 30, 
23 1985, as determined by the commissioner of insurance pursuant 
24 to section 2 of chapter of the Acts of 19 , and (b) that 
25 portion of the annual premium charges for medical malpractice 
26 insurance incurred by or on behalf of each eligible physician for 
27 an annual rating period beginning subsequent to June 30, 1985 

*28 which is in excess of the annual premium charges established for 
29 the same rating classification for the preceding rating period, as 
30 adjusted by the percentage change in the consumer price index, 

' 31 all items, all urban consumers, for Boston, Massachusetts, of the 
• 32 United States Bureau of Labor Statistics, during the twelve month 
- 33 period ending on the last day of the tenth month of such preceding 



34 rating period. The excess p remium charges described in (b) of the 
35 preceding sentence shall be paid f r o m the fund on behalf of an 
36 eligible physician to the company or entity responsible for the 
37 medical malpractice insurance coverage for such physician and 
38 issuing the bill for p remium charges, said payment to be made 
39 within sixty days after the receipt by the commissioner of a copy 
40 of such bill, a written request by the party billed that such payment 
41 be made, documenta t ion as required by the commissioner of the 
42 physician's eligibility under this section, and proof that payment 
43 of the balance of the premium charges billed has been made. 
44 Every physician who is registered or licensed to practice in the 
45 commonweal th , who is in good standing with the board of 
46 registration in medicine, and who is an insured under a policy of 
47 medical malpractice insurance, shall be eligible to have payment 
48 made by the fund on his behalf of the excess premium charges 
49 described in (b) of the second paragraph of this section. 
50 Sufficient assets for the operat ion of the fund as described 
51 herein shall be provided as follows: 
52 1. T h e c o m m i s s i o n e r shall , as of Ju ly 1 of each year 
53 commencing in 1985, levy an annual surcharge on (a) each 
54 insurance company licensed to write and engaged in writing 
55 accident and sickness, hospital , medical, surgical, liability or 
56 workmen 's compensat ion insurance in the commonwealth; (b) 
57 each non-profi t hospital service corporat ion organized under 
58 chapter one hundred seventy-six A; (c) each medical service 
59 corpora t ion organized under chapter one hundred seventy-six B; 
60 and (d) each health maintenance organization authorized to do 
61 business under chapter one hundred seventy-six G. The annual 
62 surcharge upon each such entity shall be an amount equal to one-
63 half of one percent of the total gross direct premiums written on 
64 or rates charged for all lines of insurance described in (a) above, 
65 all contracts for hospital or other health services issued by a non-
66 profi t hospital service corpora t ion , all group or non-group 
67 medical services agreements of a medical service corporation, and 
68 all health maintenance contracts written or issued by each such 
69 entity in the commonwea l th dur ing the immediately preceding 
7() calendar year. The commissioner shall not less than annually send 
71 to each entity such informat ion as shall be necessary for its 
72 compliance with this section five B. 



73 2. If, in the opinion of the commissioner, the assets of the fund 
74 shall at any time be insufficient to satisfy the liabilities of the fund 
75 established by law, the commissioner shall be entitled to levy and 
76 collect in each year an additional surcharge f rom each such entity 
77 not to exceed one percent of the total gross direct premiums 
78 written all such lines of insurance or rates charged for all such 
79 contracts or agreements by such entity in the Commonweal th 
80 during the immediately preceding calendar year. 
81 3. If, in the opinion of the commissioner, the assets of the fund 
82 in any year shall be insufficient to satisfy the liabilities of the fund 
83 notwithstanding the assets provided pursuant to the immediately 
84 preceding subparagraphs numbered 1 and 2, the General Cour t 
85 shall, in appropriating funds in that year for the medical assistance 
86 program established pursuant to chapter one hundred eighteen 
87 E, appropriate, and shall direct the department of public welfare 
88 to pay to the fund, such additional amount as shall be certified 
89 and requested by the commissioner to be contributed to the fund, 
90 not to exceed an amount representing the then total of the fund 
91 multiplied by a percentage equal to the percentage of physicians 
92 registered in the commonwealth participating in said medical 
93 assistance program. 

! SECTION 4. Chapter two hundred thirty-one of the General 
2 Laws is hereby amended by striking the first sentence of the sixth 
3 paragraph of section sixty B thereof and inserting in place thereof 
4 the following sentence: 
5 If a finding is made for the defendant the plaintiff may pursue 
6 the claim through the usual judicial process only upon filing bond 
7 in the amount of five thousand dollars secured by cash or its 
8 equivalent with the clerk of the court in which the case is pending, 
9 two thousand dollars of which shall be payable to the defendant 

10 for costs assessed including witness and experts fees and attorneys 
11 fees if the plaintiff does not prevail in the final judgment , and three 
12 thousand dollars of which shall be payable into the medical 
13 malpractice insurance premium stabilization fund established 
14 pursuant to section five B of chapter one hundred seventy-five A 
15 for use as specified in said section five B if the plaintiff does not 
16 prevail in the final judgment. 



1 SECTION 5. Section six of chapter three hundred sixty-two 
2 of the Acts of 1975, as amended, is hereby further amended by 
3 striking out the eighth paragraph thereof, and inserting in place 
4 thereof the following paragraph: 
5 Effective after the initial year of operation rates, rating plans 
6 and any provision for recoupment through premium rate increase 
7 shall be based upon the association's loss and expense experience, 
8 and investment income f rom unearned premium and loss reserves 
9 together with such other information based upon such experience 

10 as the commissioner may deem appropriate, except as otherwise ' 
1 1 provided in this section. In the event the commissioner determines 
12 that the actuarial evidence and other information based on the 
13 association's experience is not sufficient to predict with reasonable 
14 confidence such experience for the period for which rates are to 
15 be established, the commissioner may use such other evidence of 
16 current or fu ture trends and experience in the area of malpractice 
17 insurance or health care delivery as he deems reliable, reasonable 
18 and appropriate , including estimates of the retrospective or 
19 prospective impact of existing or future legislation on the loss 
20 experience of the associaton. Except as otherwise provided in this 
21 section, the resultant premium rates shall be on an actuarially 
22 sound basis and shall be calculated to be self-supporting over such 
23 period of time as the commissioner may deem appropriate based 
24 upon the reliability of the data and predictions based thereon used 
25 in determining such premium rates. The commissioner may 
26 consider and use in determining such rates reasonable cost 
27 controls and incentives designed to promote the efficiency of 
28 operation of the association. In determining whether premium 
29 rates are on an actuarially sound basis and are calculated to be 
30 self-supporting, the commissioner may combine the association's 
31 loss and expense experience, investment income from unearned 
32 premium and loss reserves and other information based upon such 
33 experience for all lines of insurance written by the association 
34 under this chapter. In the event that sufficient funds are not | 
35 available for the sound financial operation of the association, 
36 pending recoupment as provided hereinbefore, all members shall. 
37 on a temporary basis, contribute to the financial r e q u i r e m e n t s of 
38 the association in the manner hereinafter provided. Any such 
39 contribution shall be reimbursed to the members following 



40 recoupment as provided hereinbefore , to the extent such 
41 recoupment results in sufficient funds. The association shall offer 
42 policies on both claims made and occurrence bases so that 
43 applicants may select either policy at their option; provided, 
44 however, that the premium rate charged for both claims made and 
45 occurrence policies shall be at rates established on an actuarially 
46 sound basis and which are calculated to be self-supporting, except 
47 as otherwise provided in this section. 

1 SECTION 6. Section six of chapter three hundred sixty-two 
2 of the Acts of 1975, as amended, is hereby further amended by 
3 inserting after the eighth paragraph the following paragraph: 
4 If the commissioner determines that the premium charges for 
5 physicians and s u r g e o n s med ica l m a l p r a c t i c e i n s u r a n c e 
6 established under the sixth and eighth paragraphs of this section 
7 for any rating period commencing on or after July 1, 1985 exceed 
8 the annual premium charges established for the preceding rating 
9 period, as adjusted by the percentage change in the consumer price 

10 index, all items, all urban consumers, for Boston, Massachusetts, 
11 of the United States Bureau of Labor Statistics, during the twelve 
12 month period ending on the last day of the tenth month of such 
13 preceding rating period, the commissioner may defer to the next 
14 rating period the effective date of such port ion of the resultant 
15 premium charges as exceeds the annual premium charges for the 
16 preceding rating period as adjusted. Any portion of the premium 
17 charges for a rating period which is deferred under the preceding 
18 sentence shall be added to the applicable premium charges 
19 established for the next following rating period. 

1 SECTION 7. The provisions of this act are severable and if any 
2 of its provisions shall be held unconstitutional by any court of 
3 competent jurisdiction the decision of such court shall not impair 
4 any of the remaining sections. 
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