
HOUSE No. 1523
By Ms. Buell of Greenfield, petition of Carmen D. Buell,

Christopher J. Hodgkins and Jonathan L. Healy that provision be
made for the protection of plants which are endangered, threatened
or of special botanical concern. Natural Resources and Agriculture.

fZHje Commontocaltft of iHaggatfjuKetttf

In the Year One Thousand Nine Hundred and Eighty-Six

An Act to provide protection for plants which are en-
dangered, THREATENED OR OF SPECIAL BOTANICAL CONCERN.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION I. Short title.
2 This act shall be known and may be cited as the “Plant
3 Protection Act of 1986.”

1 SECTION 2. Definitions
2 As used in the Plant Protection Act:
3 A. “commercial” means all types of activities, uses, and
4 purposes of an industrial or trade nature including, but not limited
5 to, the buying or selling of commodities and activities conducted
6 for the purpose of such buying and selling and barter and

exchange
8 B. “department” means the department of fisheries, wildlife
9 and environmental law enforcement in the executive office of

10 environmental affairs.
11 C. “endangered species” means any species of plant that is in
12 danger of extinction throughout all or a significant portion of its
13 range within the commonwealth, or any species determined to be
14 an “endangered species” pursuant to the Endangered Species Act.
15 D. “Endangered Species Act,” means the Federal Endangered
16 Species Act of 1973, Public Law 93-205 (87 Staf. 884) as Irom
17 time to time amended.
18 E. “person” means and shall include an individual, corpora
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19 lion, company, association, society, firm, partnership, joint stock
20 company, and any department or instrumentality of the federal
21 government of any state or political subdivision thereof, or of any
22 foreign government.
23 F. ‘plant” means any member of the plant kingdom, including
24 seeds, roots, and other parts thereof.
25 G. “protect” and “protection” mean to use and the use of all
26 methods and procedures that are necessary to bring any species
27 to the point at which the measures provided pursuant to this act
28 are no longer necessary. Such methods and procedures include,
29 but are not limited to, all activities associated with scientific
30 resources management such as research, census, law enforcement,
31 habitat acquisition and maintenance, propagation, transplanta-
-32 lion, and nursery inspections.
33 H. "protected species” means any plant species designated as
34 endangered, threatened, or of special concern under this act.
35 I. "special concern species” means any species of plant that does
36 not meet the criteria for endangered or threatened but which, in
37 the judgment of the department, because of its beauty, economic
38 value, excessive collecting or other unique qualities requires
39 monitoring or regulating under this act; such designated species
40 may be collected and sold under regulations adopted under the
41 provisions of this act.
42 .1. “species” includes any species, subspecies, or variety of plant.
43 K. “take” means to pick, collect, cut, transplant, uproot, dig,
44 remove, damage, destroy, trample, kill or otherwise disturb, or
45 to attempt to engage in any such conduct.
46 L. "threatened species” means any species of plant likely to
47 become an endangered species within the foreseeable future
48 throughout all or a significant portion of its range within the
49 Commonwealth, or any species of plant determined to be a
50 “threatened species” pursuant to the Endangered Species Act.

1 SECTION 3. Findings and Declarations
2 The general court finds and declares that:
3 A. it is the policy of the commonwealth to protect species of
4 plants for human enjoyment, for scientific purposes, and to ensure
5 their perpetuation as viable components of their ecosystems for
6 the benefit of the people of Massachusetts;

B. species of plants within the commonwealth and the nation
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g that are endangered, threatened,.or otherwise reduced in number
9 or may become so because of destruction, modification, or severe

10 curtailment of their habitats, or because of exploitation for
|| commercial, scientific, educational, or private use, should be
12 accorded protection as is necessary to maintain and enhance their
13 numbers;
14 C. the commonwealth, shall assist in the protection of species
15 of plants that are determined to be endangered, threatened, or of
16 special concern by prohibiting the taking, possession, transpor-
-17 tation, processing, sale or offer for sale, exportation from this
18 state, or shipment within the commonwealth of such species
19 without required and valid federal and/or state permits; and

20 D. adequate funding shall be made available to the department
21 to carry out the directives of this Act.

1 SECTION 4. Investigation and Research
2 A. The department shall conduct investigations on all species
3 of rare and uncommon plants indigenous to the commonwealth
4 necessary to develop information relating to population,
5 distribution, habitat needs, limiting factors, and other biological
6 and ecological data, and to determine protective measures and
7 requirements necessary for their survival. The department may, at
8 its discretion, withhold from any person information about the
9 location and population of a species in accordance with section

10 17D of chapter 66 of the General Laws.

SECTION 5. Determination of Endangered and Threatened
2 Species
3 A. In addition to those plant species determined to be
4 endangered or threatened pursuant to the Endangered Specie
5 Act, the department shall by regulation in accordance with the
6 Administrative Procedure Act, chapter 30A of the General Laws,
7 determine whether any species of plant within the commonwealth
8 is an endangered or threatened species or a special concern species
9 as a result of any one of the following factors

10 1) the present or threatened destruction, modification
11 curtailment of its habitat or rang

12 2) overutilization for commercial, recreational, scientifici
13 educational, or private purposes
14 3) disease, predation, or vandalism
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15 4) the inadequacy of existing regulatory mechanisms affecting
16 its continued existence within the commonwealth; or
17 5) other factors affecting its continued existence within the
IX commonwealth.
19 B. The department shall make determinations required by
20 subsection Aof this section solely on the bais of the best scientific
21 and commercial information available and after consultation, as
22 appropriate, with federal agencies, other interested state agencies,
23 other states having a common interest in the species, and
24 interested persons and organizations. In determining whether any
25 species of plant is a protected species, the department shall take
26 into consideration any actions being carried out or about to be
27 carried out by the federal government, other states, agencies or
2X political subdivisions of this state, or by any other person that
29 may affect the species under consideration.
30 C. The department shall issue regulations containing a list of
3 1 all species of plants within the commonwealth that it determines,
32 in accordance with subsections A and B of this section, to be
33 protected species. Such a list shall refer to the species contained
34 therein by scientific and common name or names, if any. In cases
35 where a conflict exists between common and scientific names, the
36 scientific name shall prevail, and all valid scientific synonyms will

be construed to refer to the listed plant.
38 D. Except with respect to those species of plants determined
39 to be endangered or threatened pursuant to the Endangered
40 Species Act, the department shall expeditiously determine
41 whether any plant species should be added to the list of protected
42 species upon the presentation of substantial evidence in the
43 petition of any interested party. The department shall issue
44 regulations implementing this subsection.
45 E. Notwithstanding the provisions of subsections A, B, and C
46 of this section, if the department determines that an emergency
47 situation exists involving the continued existence of a species as
48 a viable component of the commonwealth’s flora, it may add such
49 species to the list of endangered or threatened species after
50 publishing a public notice that an emergency situation exists
51 together with a summary of the scientific information that
52 supports this determination.
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53 F. The department may, by regulation, treat any species as a
54 protected species even though it is not listed pursuant to this
55 section if it finds that the species so closely resembles in
56 appearance a species that is listed, and that enforcement personnel
57 would have substantial difficulty in attempting to differentiate
58 between the listed and unlisted species, and the effect of this
59 substantial difficulty is an additional threat to a protected species,
60 or finds that the treatment of an unlisted species will substantially
61 facilitate the enforcement and further the intent of this Act.

1 SECTION 6. Programs for Protection.
2 A. The department shall establish programs necessary for the
3 protection of listed species and shall use such authority as may
4 be vested in it to carry out the provisions of this subsection.
5 B. In carrying out programs authorized by the Plant Protection
6 Act, the department may enter into agreements with federal
7 agencies, other states, agencies or political subdivisions of the
8 commonwealth, or with individuals or private organizations for
9 administration and management of any program established

10 under this section or utilized for the protection of listed plant
11 species.
12 C. The department is authorized to and may receive funds,
13 donations, grants, or other monies, gifts, or properties by devise
14 or purchase necessary to execute the provisions of the Plant
15 Protection Act.

1 SECTION 7. Power to Acquire.
2 A. The department is authorized and empowered, for and on
3 behalf of the commonwealth, to acquire land or aquatic habitat,
4 or interests therein, necessary for the protection of endangered
5 or threatened species by gift, devise, purchase, exchange,
6 condemnation, or any other method of acquiring real property
7 or any estate, interest, or right therein. The department may
8 acquire the fee simple interest in an area or any one or more lesser
9 estates, interests and rights therein, including a leasehold estate,
10 an easement either appurtenant or in gross and either granting
11 the commonwealth specified rights of use or denying the grantor
12 specified rights of use or both, a license, a covenant or other
13 contractual rights.
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1 SECTION 8. State Agency Duties.
2 All departments and agencies of the commonwealth, in
3 consultation with and with the assistance of the secretary of
4 environmental affairs, shall utilize their authorities in furtherance
5 of the purposes of this act by carrying out programs for the
6 protection of endangered or threatened plant species, and by
7 taking actions necessary to ensure that any action authorized,
8 funded, or carried out by them will not jeopardize the continued
9 existence of any protected plant species. The department shall

10 issue regulations implementing this section.

I SECTION 9. Power to Regulate.

4 purposes of the Plant Protection Act in accordance with the
5 procedures of the Administrative Procedure Act, chapter 30A of
6 the General Laws, to ensure adequate public comment on and

participation in adopting the regulations

SECTION 10. Prohibited Acts
A. Except as provided in subsection B hereof, it is unlawful

for any person to:
4 I) take, possess, process, sell, or offer for sale in state, interstate
5 or in foreign commerce, import, export, deliver, carry, transport,
6 or ship, by any means whatsoever, any endangered or threatened
7 species without required and valid state and/or federal permits.
8 2) take, process, or engage in any commercial activity for any
9 special concern species without valid state permits.
0 3) violate any regulation pertaining to any protected species
1 promulgated pursuant to authority provided by this act.

B. Nothing in this act, or any regulations promulgated
thereunder, shall with respect to the importation or exportation

4 of, or interstate foreign commerce in, any endangered species or
5 threatened species, prohibit what is authorized pursuant to an

6 exemption or permit provided for by the Endangered Species Act
rlation implementing that act. Any protected plant

s may be transported, possessed, and sold in accordance
he terms of an applicable permit issued under the laws of

2 The department is authorized and directed to issue such
3 regulations as are necessary to carry out the provisions and
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2 The department may permit, under such terms and conditions
3 as it shall prescribe, any act otherwise prohibited by Section 10
4 of this act for scientific purposes, to enhance the propagation or
5 survival of the affected species, or to mitigate hardship, to reduce
6 damage to property or to protect human health, or for other
7 reasons contained in the regulations promulgated under this act,
8 including the regulated trade in special concern species, providing
9 that such action does not violate federal laws or regulations.

2 A. Any person who violates the provisions of the Plant
3 Protection Act or the rules and regulations promulgated
4 thereunder, or fails to procure any permit required by Section 11,
5 or who violates the terms of any such permit shall be fined not
6 more than one hundred dollars ($100.00), or be imprisoned for
7 not more than ninety (90) days, or both, upon a first conviction.
8 For a subsequent conviction, the person shall be fined not more
9 than five hundred dollars ($500.00), or be imprisoned for not more

10 than one hundred and eighty (180) days, or both.
11 B. The commission of a prohibited act with respect to each
12 individual plant or part thereof shall constitute a separate
13 violation.

2 A. Any environmental police officer, any police officer of any
3 city or town, and any officer of the state police shall have the
4 authority to enforce the Plant Protection Act and may:
5 I) conduct searches as provided by law, and execute a warrant
6 to search for and seize any equipment, business records,
7 merchandise, plants taken, possessed, transported, sold, offered
8 for sale, bartered, shipped, or otherwise used in connection with
9 any violation of the Plant Protection Act;

10 2) arrest any person, without a warrant, who the officer has
11 probable cause to believe is violating this act, any rule or
12 regulation promulgated pursuant thereto, or any permit issued
13 pursuant thereto; and
14 3) at the time of arrest of any person in connection with any
15 violation, search the person, premises, or business records and

1 SECTION 11. Permits.

1 SECTION 12. Penalty.

1 SECTION 13. Enforcement.
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seize any plants, records, or property taken, or used in connection
with any violation

18 B. Any warrant for the arrest of a person shall be issued upon
19 sworn complaint, the same as in other criminal cases, and any
20 search warrant shall issue upon a written showing of probable
21 cause, supported by oath or affirmation, describing the places to
22 be searched or the person or things to be seized.
23 C. Equipment, merchandise, plants, or records seized under the
24 provisions of subsection A of this Section shall be held by any
25 law enforcement officer pending disposition of court proceedings,
26 and thereafter shall be forfeited to the commonwealth for
27 dispositon as the department may deem appropriate. The
28 department may direct the transfer of plants so seized to a
29 qualified biological, botanical, educational, or scientific
30 institution for identification, safekeeping, and preservation for
30 court proceedings. Upon conviction of the person or persons from
31 whom the seizure was made, the court shall assess the costs of
32 transfer and safekeeping to the defendant and declare all plant
33 materials seized forfeited to the commonwelath. Such items shall
34 be deposited in a herbarium approved by the department or, if
35 alive, used for scientific, propagative, or educational purposes or
36 returned to their wild habitat.

This Document Has Been Printed On 100% Recycled Paper


