
HOUSE No. 2073
By Mr. Brownell of Quincy, petition of Thomas F. Brownell and

another relative to the granting of immunity in certain criminal
proceedings. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Six

An Act relating to immunity.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows.

SECTION 1. Chapter 233 of the General Laws is hereby
2 amended by striking out section 20C, as appearing in chapter 408
3 of the Acts of 1970, and inserting in place thereof the following

Section 20C. In any investigation or proceeding before a grand
6 jury or in a criminal proceeding in the trial court involving any

offense listed in section twenty D, a witness shall not be excused
from testifying or from producing books, papers, or other
evidence on the ground that the testimony or evidence required

of him may tend to incriminate him or subjec
forfeiture, if he has been granted immunity by a judge of

ial court as in section twenty i

SECTION 2. Section 20D of said chapter 233 is hereb's;ction 20D of said chapter 233 is here
amend vitness called

before a grand jury” in line 1, as appearing in chapter 408 of the
acts of 1970, and inserting in place thereof the words; An

idividual who is called or may be called to testify before a grand
6 jury or in a criminal proceeding in the trial c

1 SECTION 3. Section 20D of said chapter 233 is hereby
2 amended by inserting after the word “uttering” in line 17, as
3 appearing in Chapter 408 of the acts of 1970, the words: income
4 tax violations, rape
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1 SECTION 4. Chapter 233 of the General Laws is hereby
2 further amended by striking out Section 20ED added by St. 1970,
3 c. 408 and inserting in its place the following section;
4 Section 20E. A justice of the trial court shall at the request of
5 the attorney general or a district attorney issue an order to person
6 who is called upon to answer questions or to produce evidence
7 while under oath in a criminal proceeding including the grand
8 jury, in that court involving an offense listed in section twenty
9 D, if the court determines that such person validly refuses to testify

10 or produce such evidence on the ground that the testimony or
I I evidence required of him will tend to incriminate him or subject
12 him to a penalty or a forfeiture.
13 If such application is made by a district attorney he shall give
14 reasonable notice by any means to the attorney general and the
15 other district attorneys of the date and time fixed for the hearing
16 of his application. An affidavit of proof of service upon each
17 district attorney and the attorney general shall be filed with the
18 Court. The attorney general and any such district attorney shall
19 have the right to attend and to be heard on the question whether
20 there is a valid basis for the assertion of the privilege.
21 The witness shall be entitled to representation by an attorney
22 at the hearing which shall not be open to the public. The court
23 may appoint counsel for the witness.
24 The attorney general or a district attorney may apply for an
25 order under this section when in his judgment the testimony or
26 other evidence which he seeks is necessary, an order of immunity
27 is in the public interest and the individual has refused or is likely
28 to refuse to testify or to produce such evidence on the basis of
29 his privilege against self-incrimination.

1 SECTION 5. Chapter 233 of the General Laws is hereby
2 further amended by striking out Section 20F added by St. 1970,
3 c. 408, and inserting in its place the following section: -

4 Section 20F. The testimony or production that is compelled
5 under a grant of immunity as provided in section 20E and any
6 information derived from the testimony or production may not
7 be used in evidence in any criminal or civil proceeding against the
8 witness in any court of the Commonwealth, except in a
9 prosecution for perjury or contempt committed while giving
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10 testimony or producing evidence under compulsion pursuant to
11 sections twenty Cor twenty E.
12 A transcript of any testimony and a copy of any documents
13 furnished by a witness who has been granted immunity shall be
14 maintained by the clerk of court and shall be available at the
15 request of the attorney general, a district attorney or the witness.

1 SECTION 6. Chapter 233 of the General Laws is hereby
2 further amended by striking out section twenty G, added by St.
3 1970, c. 408 and inserting in its place the following section;
4 Section 20G. If a witness has been granted immunity pursuant
5 to the provisions of section twenty Eby a justice of the trial court
6 and thereafter refuses to testify or produce evidence after being
7 so ordered by such justice, the attorney general or district attorney
8 shall institute contempt proceedings against such witness in the
9 court where the alleged contempt occurred, and, after hearing or

10 trial, if such witness is adjudged in contempt of court, he shall
11 be punished by imprisonment in the house of correction for a term
12 not to exceed one year or until he complies with the order of the
13 court, whichever occurs first. The rules of practice and procedure
14 relative to criminal appeals as provided by the Massachusetts
15 Rules of Criminal Procedure and the Massachusetts Rules and
16 Appellate Procedure shall apply to appeals under this section.

1 SECTION 7. Chapter 233 of the General Laws is hereby
2 further amended by striking out section twenty H, as amended
3 by St. 1979, c. 344 §B, and inserting in its place the following
4 section:
5 Section 20H. No defendant in any criminal providing shall be
6 convicted solely on the testimony of, or the evidence produced
7 by, a person granted immunity under the provisions of section
8 twenty E.

1 SECTION 8. Chapter 233 of the General Laws is hereby
2 further amended by striking out section twenty I, added by St.
3 1970, c. 408.
4 Rationale. The proposed legislation rewrites the provisions of
5 c. 233 relating to the granting of immunity from prosecution to
6 a person who refuses to provide evidence in a criminal proceeding
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7 claiming that the evidence would incriminate him. Frequently
8 prosecutors can only prove their cases by obtaining evidence from
9 persons who are themselves involved in the criminal conduct.

10 Immunity legislation has therefore been a part of our
1 I jurisprudence for centuries.
12 The proposed legislation makes several changes; The power to
13 grant immunity is moved from the Supreme Judicial Court to the
14 Trial Court. Justices of the Trial Court are readily available
15 throughout the Commonwealth. The few Justices of the Supreme
16 Judicial Court, sitting principally in Boston, are not readily
17 available. Criminal proceedings are often delayed as a result
18 The definition of persons who may be granted immunity is
19 expanded to include a person who may be called as a witness.
20 Currently only a person actually called may be immunized. Thus
21 even though the parties know a person will refuse to testify, he
22 must be called anyway and refuse on the stand, before the
23 immunity granting provision can be triggered. This often disrupts
24 and delays proceedings. Under the proposed legislation the
25 prosecutor can seek the grant of immunity in advance, thus
26 avoiding delay and permitting better investigations.
27 The scope of the immunity is to be limited to so-called use and

derivative use immunity. A witness would thus be completely
29 protected from any use of compelled evidence against him.
30 The statute makes clear that it is the prosecutor’s judgement as

to the need for the evidence that controls the granting
nity. It is, of course, the prosecutor, an executive branch

al, who is responsible for the prosecution. It is therefore
propriate to leave the justice, a judicial official completely free

; prosecutor critical information
n will permit faster more effective

itions and proceedings fully protecting the right, of the
it, the public and the potential witness.
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