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By Mr. Goyette of New Bedford, petition of Roger R. Goyette and

William B. Golden for legislation to further regulate the control and
removal of oil and hazardous materials. Natural Resources and Agri-
culture.
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In the Year One Thousand Nine Hundred and Eighty-Six.9

An Act further regulating thecontrol and removal of oil and

HAZARDOUS MATERIALS.

1 Whereas, The deferred operation of this act would tend to defeat
2 its purpose, which is to immediately clarify the law relative to the
3 prevention of and response to release of oil and hazardous mate-
-4 rials, therefore, it is hereby declared to be an emergency law,
5 necessary for the immediate preservation of the public health,
6 safetv and convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION I. Section sof Chapter 21E of the General Laws as
2 inserted by Chapter 7 of the Acts of 1983 is amended by striking out
3 paragraph (d), and inserting in place thereof, the following
4 paragraph;
5 (d) Any person whose land has been the site of a release of oil or
6 hazardous material for which the department has incurred costs for
7 assessment, containment and removal under section four and who
8 can establish by a preponderance of the evidence that he is other-

-9 wise eligible for the defenses set forth in paragraph (c), shall be
10 liable to the department for such expenses to the extent of the value
11 of the property following the department’s assessment, contain-
-12 ment and removal actions if; (I) the oil or hazardous material was
13 owned by the person who owns the site, or (2) the oil or hazardous
14 material was brought onto the site by a person with whom the
15 owner of the site had a direct or indirect contractual relationship, or
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16 (3) the oil or hazardous material was brought onto the site by a17 person who had permission of the owner to do so.

1 SECTION 2. Section sofChapter 21E of the General Laws is2 hereby amended further by adding after paragraph (f), the follow-
-3 ing paragraph;
4 (g) Any person who is the owner or operator of a site at which5 the department has incurred costs for response action for oil or
6 hazardous material which was located upon the site at the time
7 when said person became owner or operator shall be liable for said
8 costs up to the valueof the site following the department’s response
9 action unless he can establish by a preponderance of the evidence
10 that after making a reasonable inquiry, he had no knowledge or
11 reason to know that said oil or hazardous material was located on
12 the site, and that he has complied with the requirements of section
13 seven of this chapter. For purposes of this paragraph (g), a reason-
-14 able inquiry after the effective date of Chapter of the Acts of 1984
15 shall mean with respect to all properties, visually inspecting the site
16 for unusual appearances of vegetation, surface soil or water, as well
17 as for obvious signs of hazardous materials disposal, and inquiring
18 of the department and the hazardous waste coordinator (if any),
19 Fire Department, Board of Health and Building Department ofthe
20 city or town in which the site is located to ascertain whether their
21 respective records indicate that oil or hazardous material had been
22 present at or released at the site. Should the said visual inspection or
23 inquiries indicate either that oil or hazardous material has been
24 released at the site or that the site was previously used for industrial,
25 commercial or landfill purposes where oil or hazardous material
26 was likely to have been released, a reasonable inquiry shall also
27 include the following further assessment to be performed by or
28 under the supervision of a registered professional engineer, hydro-
-29 geologist or other qualified scientist with experience in such matters:
30 (i) subsurface exploration and sampling in number and location
31 adequate in the professional opinion of such engineer, hydrogeolo-
-32 gist or other scientist to reasonably screen for the presence ofoil or
33 hazardous materials in soil and groundwater on the site in the area
34 from the land surface to and including the water table of the
35 uppermost aquifer or drilling refusal, whichever shall be encoun-
-36 tered first and (ii) qualitative screening analysis for volatile organic
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37 compounds and such other hazardous materials as in the profes-
-38 sional opinion of such engineer, hydrogeologist or other scientist
39 are likely to have been released at the site. The results of such
40 further assessment shall be compiled in a report prepared by such
41 engineer, hydrogeologist or other scientist who shall include therein
42 copies of boring logs and other data developed during the course of
43 performing the assessment. The department shall promulgate regu-
-44 lations setting forth additional guidelines for such assessments to
45 the extent deemed necessary by the department, and shall revise
46 said regulations every two years to reflect advances in scientific
47 knowledge respecting the detection of oil or hazardous materials.
48 An assessment which is certified by the registered professional
49 engineer, hydrogeologist or other scientist as complying with the
50 standards set forth herein and any regulations with respect to
51 assessments promulgated by the department may be relied upon
52 conclusively as constituting reasonable inquiry for purposes of this
53 paragraph (g) by an owner or operator, including the holder of a
54 mortgage or other security interest who as hereinafter described
55 becomes an owner or operator, of the land subject to the assess-
-56 ment. The liabiliity under this paragraph (g) of the holder of a
57 mortgage or other instrument designed primarily to protect his
58 security interest in a site who becomes owner or operator of the
59 site by virtue of (i) taking possession of the site as a mortgagee or
60 other secured party, (ii) foreclosing or accepting an instrument in
61 lieu of foreclosure, or (iii) otherwise exercising its rights or remedies
62 under the mortgage or other instrument, shall be determined by
63 reference to the state of knowledge of the original holder of the
64 mortgage or other instrument as of the date of the recording or
65 registration thereof with the registry of deeds or registry district or
66 otherrecording office; provided, however that this limitation shall
67 not apply if said person participated in the management of said site
68 in a manner which contributed to the release of oil or hazardous
69 material. Notwithstanding the foregoing, after the effective date of
70 Chapter of the Acts of 1984, an owner or operator, including the
71 holder of a mortgage or other security interest who as herein above
72 described becomes an owner or operator, of a one to four family
73 dwelling shall only be required for purposes of making a reasonable
74 inquiry within the meaning of this paragraph (g) to inspect visually
75 the site for unusual appearances of vegetation, surface soil or water,
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76 as well as for obvious signs of hazardous materials disposal, and
77 shall not be required to make inquiries of the department or the78 above-mentioned city or town officials unless such visual inspec-
-79 tion reveals that oil or hazardous material has been released at the
80 site.

1 SECTION 3. Chapter 21 Eof the (leneral Laws is hereby further
2 amended by inserting after section 7 the following section:
3 Section 7A. The department may require any person who owns
4 or operates a site or who at the time ofdisposal owned or operated a
5 site or who transported, stored, treated, accepted custody of or
6 disposed of any waste oil or hazardous material to notify the
7 department of past treatment or disposal. Such notices shall
8 include, to the extent known, the amount and type of waste oil or
9 hazardous materials disposed or treated, the ultimate location of

10 disposal or treatment facilities utilized, the identity ofany transpor-
-1 I ters, and any other information deemed necessary by the depart-
-12 ment to aid in assessing and locating releases and threats of release
13 of waste oil or hazardous materials. Any person so notifying the
14 department shall use reasonable diligence in ascertaining the loca-
-15 tions, characteristics and transporters of hazardous material. Such
16 reasonable diligence shall include a thorough search of a person’s
17 records and files, and if necessary to ascertain past waste disposal
18 practices, a reasonable attempt to locate and interview former or
19 current employees or others familiar with a person’s past waste

20 disposal practices. The department may require a specific person to

21 file such a notice after giving him written notification of his obliga-
-22 tion to file and a reasonable time to respond, or it may by regula-
-23 tion, require a class or classes of persons to file such notices. In
24 adopting regulations to require a class or classes ot persons to file
25 under this section, the department shall consider the amount of the
26 waste oil or hazardous material produced, stored, treated or dis-
-27 posed of by the class, the nature and toxicity of the waste oil or

28 hazarous material produced, stored, treated, or disposed of the

29 class, the likelihood that waste oil or hazardous materials pro-
-30 duced, stored, treated or disposed of by the class poses a threat to

31 health and safety or the environment, and the likelihood that

32 information submitted will lead to the discovery of heretofore
33 unknown sites. Notification provided pursuant to this section shall
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34 not be used against any such person in any criminal case, except a
35 prosecution for perjury or for giving a false statement, or for
36 destruction of evidence.
37 This section shall not apply to disposal of ordinary household
38 waste, including disposal of waste oil in quantities of less than
39 fifty-five gallons per year.
40 Beginning with the date of enactment of this section, and for
41 thirty years thereafter, it shall be a violation of this section for any
42 person to knowingly destroy, mutilate, erase, dispose of, conceal,
43 or otherwise render unreadable or false any records relating to the
44 location, transportation, identity, characteristics, quantity, origin
45 or condition of oil or hazardous material stored, treated, or dis-
-46 posed. Any person who knowingly fails to comply with the
47 requirements of this section, or who knowingly falsifies, destroys,
48 or impairs evidence as prohibited by this section, shall not be
49 entitled to any limitation of liability or defenses set forth in para-
-50 graphs (b), (c), (d) or(g) of section five, and shall be required to pay
51 damages equal to three times such person’s liability to the depart-
-52 ment for costs of assessing, containing or removing hazardous
53 materials. The penalty provisions of section eleven of this chapter
54 shall not apply to this section.

1 SECTION 4. Said Chapter 21 Eis hereby further amended by
2 striking out section 13. as amended by Chapter 573 of the Acts of
3 1983, and inserting in place thereof the following section:
4 Section 13. Any liability to the commonwealth under this chap-
-5 ter shall constitute a debt to the commonwealth. Any such debt.
6 together with interest thereon at the rate of twelve per cent per
7 annum from the date such debt becomes due, shall constitute a lien
8 on all property owned by persons liable under this chapter when a
9 statement of claim naming such persons is recorded or filed. If the

10 site described in such statement comprises real property, the state-
-11 ment shall be recorded in each registry of deeds in the common-
-12 wealth; and shall also be registered in each registry district in which
13 any person named in such statement of claim holds record title to
14 registered land as shown on the current index of registered land
15 owners in such district. The land court certificate number of each
16 such owner shall be noted on the statement when presented for
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17 recording and each assistant recorder, upon receipt of such state-
-18 ment, shall note such statement on the owner’s certificate oftitle. In
19 the case of personal property, whether tangible or intangible, the
20 statement shall be filed in accordance with the provisions ofsection
21 9-401 of chapter one hundred and six. Payment by the common-
-22 wealth of any and all fees established pursuant to sections thirty-
-23 eight and thirty-nine of chapter two hundred and sixty-two, in the
24 case of recorded and registered real property, respectively, or sec-
-25 tions 9-402 to 9-408 inclusive, and section 9-410 of chapter one
26 hundred and six, in the case of personal property, otherwise paya-
-27 ble for the recordation, registration or filing of any lien recorded,
28 registered or filed pursuant to this section, is hereby waived. Any
29 lien shall be subject to encumbrances or other interests recorded,
30 registered or filed prior to the record, registration or filing of such
31 statement, and as to all other personal property shall be subject to
32 the priority rules of said chapter one hundred and six. Except to the
33 extent foreclosed or otherwise extinguished by the exercise of rights
34 or remedies created under or by virtue of prior encumbrances or
35 other interests to which such lien is subject, such lien shallcontinue
36 in force with respect to any particular real or personal property
37 until a release of the lien signed by the commissioner is recorded,
38 registered or filed in the place where the statement of claim as to
39 such property affected by the lien was recorded, registered or filed.
40 In addition to discretionary releases of liens, the commissioner shall

41 forthwith issue such a release in any case where the debt for which
42 such lien attached, together with interest and costs thereon, has
43 been paid or legally abated.

1 SECTION 5. Section 7of Chapter 21C of the General Laws is
2 hereby amended by striking out the fifth paragraph and inserting in
3 place thereof the following paragraph:
4 The department shall issue vehicle identification devices to any

5 person licensed under this section. Such a vehicle identification
6 device may be issued for a period not to exceed one year, shall not

7 be transferred to any vehicle other than the one for which it has
8 been issued, and shall not be issued unless the applicant thereforhas
9 paid an annual fee. A schedule of reasonable fees for vehicle idenli-

-10 fication devices shall be established by the commissioner, to be

I | collected beginning January I, 1985. Such fees shall beset at a level
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12 which, based upon most recent records of vehicle identification
13 devices, is anticipated to yield a total collection of two million
14 dollars in 1985. Such fee schedule shall be established by regula-
-15 tions adopted after public hearing and in accordance with section
16 two of chapter thirty A, and shall be ad justed by the commissioner
17 beginning in 1986,and as needed thereafter. To the extent practical,
18 the adjusted fee schedule shall be in the amount that the commis-

-19 sioner determines will be necessary to generate monies equal to the
20 costs, including debt service, of the Commonwealth for response
21 actions, minus the amounts that that commissioner anticipates will
22 be recovered from persons liable for the cost of such response
23 actions. Such fees shall be based on the size and type of transport
24 vehicle and such other factors as the commissioner may deem
25 appropriate; provided, however, that said commissioner may pro-
-26 vide reasonable exemptions from such fees for the transport of
27 hazardous waste for recycling or reuse in a manufacturing process.
28 Annually, the commissioner shall report to the house and senate
29 committees on ways and means the amount received as fees and
30 expended on account of projects to assess, contain and remove
31 releases and threats of release of oil and hazardous material during
32 the preceding year, and the amounts anticipated to be received as
33 such fees and to be expended on account of such projects during the
34 following year.

1 SECTION 6. If any section of this act shall be held invalid, the
2 invalidity of that section shall not affect the remaining sections of
3 this act.

1 SECTION 7. Sections one, two, and four of this act shall take
2 effect as of March twenty-fourth, nineteen hundred and eighty-three.
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