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HOUSE No. 2739
By Mr. Guernsey of Williamstown. petition of Sherwood Guernsey

for legislation to authorize communities in Berkshire County to
establish a tax on the transfer or conveyance of real property in order
to establish an open space land fund. Taxation.

In the Year One Thousand Nine Hundred and Eighty-Six

An Act to provide for an open space land fund in certain
MUNICIPALITIES.

1 Section 1. Chapter fifty-nine of the general laws is hereby
2 amended by inserting, after section fourteen thereof, the
3 following sections;
4 Section 14A. In any municipality in Barnstable County which
5 accepts this section as hereinafter provided, there is hereby
6 established a tax on the transfer or conveyance of any real
7 property interest in a real property in such municipality. Said
8 tax shall be in the amount of one (1%) percent of the purchase
9 price, or such lesser uniform percentage as may, from time to

10 time, be established by bylaw or ordinance. The tax imposed by
11 this section shall be an encumbrance on the title of the grantor,
12 for the purposes of section twenty-one of chapter 184 and a tax
13 assessed upon the land for the purposes of section thirty-seven
14 of chapter sixty. Said tax shall be paid to the register, who shall
15 be designated as a deputy collector of taxes by the collector of
16 the municipality, and paid over by the register to the municipal
17 treasurer, who shall maintain a separate account of the same for
18 the purposes of this section. Such funds may be expended by
19 the conservation commission of the municipality, with the prior
20 approval of the chief elected official or officials of local
21 government, for the purposes established by section eight-C of
22 chapter forty, for any single purchase, whether it be for land
23 acquisition, services or any other single expense not exceeding

Be it enacted by the Senate and House ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, as follows:
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24 $50,000.00, without further appropriation, except for eminent
25 domain takings as provided in said section eight-C. Such funds
26 may also be expended for recreational purposes which are
27 deemed to be active recreational purposes not harmful to the
28 environment by the municipal executive, as well as for the
29 acquisition of agricultural, horticultural and forest lands held
30 under chapters sixty-one and sixty-one A. Upon proper
31 appropriation by the local legislative body, such funds may be
32 expended, without limitation, for any of the purposes set forth
33 in this section. Debt incurred for the purpose of acquisition of
34 land for conservation, recreation or open space purposes,
35 whether such debt or acquisition has been incurred or takenplace
36 before or after acceptance of this section, may be retired by
37 expenditures from the fund established hereunder.
38 Section MB. For the purposes of this act, the following words
39 and phrases shall have the following meanings:
40 “Collector” the tax collector of the municipality.
41 ‘ ‘lnstitutional lender’ ’ any bank defined in section one of
42 chapter one hundred sixty-seven, any insurance company
43 defined in section one of chapter one hundred seventy-five, and
44 any mortgage company or investment company which has
45 recorded more than twenty mortgages accepted by it within
46 the calendaryear preceding the year of the relevant mortgage
47 for the purposes of subsection (m) of section twelve, and any
48 national bank, federal savings and loan association, federal
49 savings bank, bank holding company, or state or federally
50 chartered credit union.
51 ‘ ‘Municipality’ ’ any local community whose government
52 has the powers of a city or town under article eighty-nine of
53 the amendments to the constitution of the Commonwealth.
54 “Purchaser” the transferee, grantee or recipient of any
55 real property interests.
56 “Purchase price” all consideration in excess of $100,000.00,
57 or such greater amount as the local legislative body may from
58 time to time establish by bylaw or ordinance, paid or transferred
59 by or on behalf of a purchaser to a seller or his nominees, or
60 for his benefit, for the transfer of any real property interest, and
61 shall include, but not be limited to, all cash or its equivalent so
62 paid or transferred; all cash or otherproperty paid or transferred
63 by or on behalf of the purchaser to discharge or reduce any
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obligation of the seller; the principal amount of all notes or their
equivalent, or other deferred payments, given or promised by
or on behalf of the purchaser to the seller or his nominee; the
outstanding balance of all obligations of the seller which are
assumed by the purchaser or to which the real property interest
transferred remains subject after the transfer, determined at the
time of the transfer, but excluding real estate taxes and other
municipal liens, other than the tax established by section one,
which are not overdue at the time of the transfer; and the fair
market value, at the time of transfer, of any other consideration
or thing of value paid or transferred by or on behalf of the
purchaser, including, but not limited to, any property, goods or
services paid, transferred or rendered in exchange for such real
property interest.
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“Real property interest” any present or future legal or
equitable interest in or to real property, and any beneficial
interest therein, including the interest ofany beneficiary in a trust
which holds any legal or equitable interest in real property, but
which shall not include any interest which is limited to any or
all of the following; the dominant estate in any easement or right
of way; the right to enforce any restriction; any estate at will or
at sufferance, and any estate for years having a term of less than
thirty years; and reversionary right, condition or right of entry
for condition broken; the interest of a mortgage or other secured
party in any mortgage or security agreement; and the interest
of a stockholder in a corporation, or a partner in a partnership.
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“Register” the register of deeds for the registry district
of the municipality or his designee.
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“Seller” the transferor, grantor or immediate former
owner of any real property interest.

92
93
94 “Time of the transfer” of any real property interest the

time at which such transfer is legally effective as between the
parties thereto, and, in the event, with respect to a transfer
evidenced by an instrument recorded with the registry of
deeds or registered with the assistant recorder of the ap-
propriate registry district, not later than the time of such
recording or filing.
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100
101 Section I4C. The tax imposed by section fourteen-A shall be

due and payable by the seller at the time of the transfer relative
to which it is imposed and the deed or other such instrument
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of conveyance shall have attached thereto or as a part thereof
a statement signed under oath or the penalties of perjury by both
the seller and the purchaser, or their legal representative,
attesting to the true and complete purchase price and the basis,
if any, upon which the transfer is claimed to be exempt in whole
or in part from the tax imposed thereby and the Register of
Deeds shall certify thereon for the record that the tax has been
paid or that the transfer is exempt from such tax and the basis
for such exemption. The Register of Deeds shall not accept for
recording a deed or other such instrument of conveyance unless
it is in compliance with the requirements of this section. Failure
to comply with these requirements shall not affect the validity
of any instrument, but may constitute breach of contract, and
any buyer shall have the right to recover from a seller failing
to comply with the provisions of this Act.
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Section 14D. The Register of Deeds and the Assistant
Recorder shall post a conspicuous notice informing the public
as to each municipality in the County in which the tax
established by Section 14A is in effect and the rate thereof.
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Section ME. The following transfers ofreal property interests
shall be exempt from the tax established by section fourteen
A: Except as otherwiseprovided, the purchaser shall have the
burden of proving that any transfer is exempt hereunder.
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(a) Transfers to the government of the United States, the
Commonwealth, and any of their instrumentalities, agencies
or subdivisions.

(b) Transfers which, without additional consideration, con-
firm, correct, modify or supplement a transfer previously
made.

(c) Transfers made as gifts without consideration. In any
proceedings to determine the amount of any tax due
hereunder, it shall be presumed that any transfer for con-
sideration of less than fair market value of the real property
interests transferred was made as a gift without considera-
tion to the extent of the difference between the fair market
value of thereal property Interests transferred and the amount
of consideration claimed by the purchaser to have been paid
or transferred, if the purchaser shall have been at the time
of transfer the spouse, the lineal descendant, or the lineal
ancestor of the seller, by blood or adoption, and otherwise it
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shall be presumed that consideration was paid in an amount
equal to the fair market value of the real property interests
transferred, at the time of the transfer.

144
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(d) Transfers to the trustees of a trust in exchange for a
beneficial interest received by the seller in such trust; distribu-
tions by the trustees of a trust to the beneficiaries of the such
trust.

147
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(e) Transfers by operation of law without actual considera-
tion, including but not limited to, transfers occurring by vir-
tue of the death or bankruptcy of the owner of real property
interest.

151
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(f) Transfers made in partition of land and improvements
thereto, under chapter two hundred forty-one of the General
Laws.

155
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(g) Transfers to the public, any charitable organization as
defined in clause three of section five of chapter fifty-nine of
the GeneralLaws, or any religious organization, provided that
the real property interests so transferred will be held by the
purchaser solely for its public, charitable or religious
purposes.
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(h) Transfers to a mortgagee in foreclosure of the mortgage
heldby such mortgagee, and transfers of the property subject
to a mortgage to the mortgagee in consideration of the
forbearanceof the mortgagee from foreclosing said mortgage.
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(i) Transfers made to a corporation or partnership at the
time of its formation, pursuant to which transfer no gain or
loss is recognized under the provisions of section three hun-
dred and fifty-one of the Internal Revenue Code of 1954, as
amended.

168
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(j) Transfers made to a stockholder of a corporation in li-
quidation of the corporation, and transfers made to a partner
of a partnership in dissolution of the partnership.

173
174
175
176 (k) Transfers consisting of the division of marital assets

under the provisions of section thirty-four of chapter two hun-
dred and eight or other provisions of law.

177
178
179 (1) Transfers of property consisting in part of real proper-

ty interests situated in the municipality and in part of other
property interests, to the extent that theproperty transferred
consists of property other than real property situated in tht
municipality; provided that the purchaser or seller shall fur
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nish the register with such information as he shall require or
request in support of the claim of exemption and manner of
allocation of the consideration for such transfers.

184
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Section I4F. A seller and a purchaser who fail to pay all or
any portion of the tax established by section fourteen-A on or
before the time when the same is due shall be liable for the
following additional payments in addition to said tax:

187
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(a) Interest: Interest on the unpaid amount of the tax to be
calculated from the time of transfer at a rate equal to four-
teen percent per annum.

191
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(b) Penalties: Any person who, without fraud or willful in-
tent to defeator evade the tax established by section fourteen-
A, fails to pay all or a portion of the tax within thirty days after
the time of transfer, shall pay a penalty equal to five percent
of the outstanding tax as determinedby thecollector for each
month or portion thereof thereafter that the tax is not paid in
full: provided, however, that in no event shall the amount of
any penalty imposed hereunderexceed twenty-five percent of
the unpaid tax due at the time of transfer. Whenever the col-
lector determines that all or a portion of a tax due under this
act was not paid due to fraud or with intent to defeator evade
the tax imposedby this act, a penalty equal to the amount of
said tax as determinedby the board shall be paid by the pur-
chaser in addition to said tax.
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Section 14G. (a) the collector shall notify a purchaser by
registered or certified mail of any failure to discharge in full
the amount of the tax due under sections fourteen A through
fourteen F and any penalty or interest assessed. The board
of assessors shall grant a hearing on thematter of the imposi-
tion of said tax, or of any penalty or interestassessed, ifa peti-
tion requesting such hearing is received by said board within
thirty days after the mailing of said notice by the collector.
The board shall notify the purchaser in writing by registered
or certified mailof its determinationconcerning the deficien-
cy, penalty or interest within fifteen days after said hearing.
Any party aggrieved by a determinationof the board concer-
ning a deficiency, penalty or interest may, after payment of
said deficiency, appeal to the district or superior court within
three months after the mailing of notification of determina-
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tion of theboard. Upon the failure to timely petition for a hear-
ing, or appeal to said courts, within the time limits hereby
established, the purchaser shall be boundby the terms of the
notification, assessment or determination, as the case may be,
and shall be barred from contesting the tax, andany interest
and penalty, as determinedby theboard. All decisions of said
courts shall be appealable. Every notice to be given under this
section by the board shall be effective if mailed by certified
or registered mail to the purchaser at the address stated in
a recorded or registered instrumentby virtue of which the pur-
chaser holds any Interest in land, the transfer of which gives
rise to the tax which is the subject of such notice; and if no
such address is stated or if such transfer is not evidenced by
an instrument recorded or registered in the public records in
the county or registry district, such notice shall be effective
when so mailed to the purchaser in care ofany person appear-
ing ofrecord to have fee interest in such land, at the address
of such person as set forth in an instrument recorded or
registered in the county or registry district.
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(b) All taxes, penalties and interestrequired to be paid pur-
suant to this chapter shall constitute a personal debt of the
seller and the purchaser and may be recovered in an action
of contract or in any other appropriate action, suit or pro-
ceeding brought by the collector, said action, suit or pro-
ceeding shall be subject to the provisions of chapter two hun-
dred and sixty.

244
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248
- 249 (c) The collector may issue a waiver or release of any lien

imposed by this section. Such waiver or release shall be con-
clusive evidence that the lien upon the property covered by
the waiver or release is extinguished.

250
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, 253 Section 14H. This act shall take effect if a majority of the
votes cast in answer to the following question which shall be
printed on the official ballot to be used at an election in said
town, is in the affirmative:

254
255

□tew
257 “Shall the town vote to accept the provisions of section

14A-14G of chapter fifty-nine of the GeneralLaws which pro-
vide thatan open space land fund for the purpose of acquiring
land for the Town be established?”
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1 Section 2. This act shall take effect on its passage
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