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In the Year One Thousand Nine Hundred and Eighty-Six

An Act establishing the Massachusetts life and health insurance
GUARANTY ASSOCIATION ACT.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION I. This Chapter shall be known and may be cited as
2 the Massachusetts Life and Health Insurance Guaranty Associa-
-3 tion Act.

1 SECTION 2. Purpose.
2 The purpose of this Chapter is to protect policyowners, insureds,
3 beneficiaries, annuitants, payees, and assignees of life insurance
4 policies, health insurance policies, annuity contracts, and supple-
-5 mental contracts, subject to certain limitations, against failure in
6 the performance of contractual obligations due to the impairment
7 or insolvency of the insurer issuing such policies or contracts. To
8 provide this protection, (1) an association of insurers is created to
9 enable the guaranty ofpayment of benefits and of continuation of

10 coverages, (2) members of the Association are subject to assess-
-11 ment to provide funds to carry out the purpose of this Act, and (3)
12 the Association is authorized to assist the Commissioner, in the
13 prescribed manner, in the detection and prevention of insurer
14 impairments or insolvencies.

I SECTION 3. Scope.
2 (1) This Chapter shall apply to life insurance policies, including
3 accident and health insurance, sickness and accident insurance and
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4 disability insurance, annuity contracts and contracts supplemental
5 to life and health insurance policies and annuity contracts issued by
6 persons licensed to transact insurance in the Commonwealth at
7 any time.

8 (2) This Act shall not apply to:
9 (a) That portion or part of a variable life insurance or variable

10 annuity contract not guaranteed by an insurer;
11 (b) That portion or part of any policy or contract under which
12 the risk is borne by the policyholder;
13 (c) Any policy or contract or part thereof assumed by the
14 impaired or insolvent insurer under a contract of reinsurance,
15 other than reinsurance for which assumption certifies have been
16 issued;

1 SECTION 4. Construction.
2 This chapter shall be liberally construed to effect the purpose
3 under Section 2 which shall constitute an aid and guide to
4 interpretation.

1 SECTION 5. Definitions.
2 As used in this Chapter:
3 (1) “Account” means either of the three accounts created under
4 Section 6.
5 (2) “Association” means the Massachusetts Life and Health
6 Insurance Guaranty Association created under Section 6.
7 (3) “Commissioner” means the Commissioner of Insurance of
8 the Commonwealth.
9 (4) “Contractual obligation” means any obligation under

10 covered policies.
1 I (5) “Covered policy” means any policy or contract within the
12 scope of this Chapter under Section 3.
13 (6) “Impaired insurer” means a member insurer deemed by the
14 Comissioner after the effective date of this Chapter to be poten-
-15 dally unable to fulfill its contractual obligations and not an insol-
-16 vent insurer.
17 (7) “Insolvent insurer” means a member insurer which after the
18 effective date of this Chapter becomes insolvent and is placed
19 under a final order of liquidation, rehabilitation or conservation by
20 a court of competent jurisdiction.



HOUSE - No. 35681986] 3

21 (8) “Member insurer” means any person licensed to transact in
22 the Commonwealth any kind of insurance to which this Chapter
23 applies under Section 3.
24 (9) “Premiums” means direct gross insurance premiums and
25 annuity considerations received on covered policies, less return
26 premiums and considerations thereon and dividends paid or cred-
-27 ited to policyholders on such direct business. “Premiums” do not
28 include premiums and considerations on contracts between insur-
-29 ers and reinsurers.
30 (10) “Person” means any individual, corporation, partnership,
31 association or voluntary organization.
32 (11) “Resident” means any person who ressides in the Com-
-33 monwealth at the time a member insurer is determined to be an
34 impaired or insolvent insurer and to whom contractual obligations
35 are owed.

1 SECTION 6. Creation of the Association.
2 (1) There is created a nonprofit legal entity to be known as the
3 Massachusetts Life and Health Insurance Guaranty Association.
4 All member insurers shall be and remain members of the Associa-
-5 tion as a condition of their authority to transact insurance in the
6 Commonwealth. The Association shall perform its functions
7 under the plan of operation established and approved under Sec-
-8 tion 10 and shall exercise its powers through a board of directors
9 established under Section 7. For purposes of administration and

10 assessment the Association shall maintain three accounts:
11 a. the health insurance account
12 b. the life insurance account; and
13 c. the annuity account.
14 Supplementary contracts shall be covered under the account in
15 which the basic policy is covered for purposes of assessment.
16 (2) The Association shall come under the immediate supervi-
-17 sion of the Commissioner and shall be subject to the applicable
18 provisions of the insurance laws of the Commonwealth.

I SECTION 7. Board of Directors.
2 (1) The board of directors of the Association shall consist of the
3 Commissioner of Insurance, four members chosen by the Cover-
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4 nor, and four member insurers serving terms as established in the
5 plan of operation. The member insurers of the board shall be
6 selected by member insurers subject to the approval of the Com-
7 missioner. To select the initial member insurer directors, and
8 initially organize the Association, the Commissioner shall give
9 notice to all member insurers of the timeand place of the organiza-

K) tional meeting. In determining voting rights at the organizational
1 | meeting each member insurer shall be entitled to one vote in person
12 or by proxy. If the member insurerdirectors are not selected within
13 60 days after notice of the organization meeting, the Commissioner
14 may appoint the initial members.
15 (2) In approving member insurer selections to the board of
16 directors, the Commissioner shall consider, among other things,
17 whether all members insurers are fairly represented.
18 (3) Members of the board may be reimbursed from the assets of
19 the Association for expenses incurred by them as members of the
20 board of directors but membersof the board shall not otherwise be
21 compensated by the Association for their services.

1 SECTION 8. Powers and Duties of the Association.
2 In addition to the powers and duties enumerated in other sec-

tions of this chapter;
4 (1) If a domestic insurer is an impaired insurer, the Association
5 may subject to any conditions imposed by the Association other
6 than those which impair the contractual obligations of the
7 impaired insurer, and approved by the impaired insurer and the
8 Commissioner;
9 (a) Guarantee or reinsure, or cause to be guaranteed, assumed,

10 or reinsured, any or all of the covered policies of the impaired
I I insurers;

12 (b) provide such monies, pledges, notes, guarantees, or other
13 means as are proper to effectuate paragraph (a), and assure pay-
-14 menl of the contractual obligations of the impaired insurer pend-
-15 ing action under paragraph (a);
16 (c) loan money to the impaired insurer.
17 (2) If a domestic insurer is an insolvent insurer, the Association
18 shall, subject to the approval of the Commissioner;
19 (a) Guarantee, assume, or reinsure, or cause to be guaranteed,
20 assumed, or reinsured the covered policies of the insolvent insurer;
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21 (b) assure payment of the contractual obligations of the insol-
-22 vent insurer; and,
23 (c) provide such monies, pledges, notes, guarantees, or other
24 means as are reasonably necessary to discharge such duties.
25 (3) If a foreign or alien insurer is an insolvent insurer, the
26 Association shall, subject to the approval of the Commissioner:
27 (a) Guarantee, assume, or reinsure or cause to be guaranteed,
28 assumed, or reinsured the covered policies of residents of the
29 Commonwealth.
30 (b) assure payment of the contractual obligations of the insol-
-31 vent insurer to residents of the Commonwealth.
32 (c) provide such monies, pledges, notes, guarantees, or other
33 means as are reasonably necessary to discharge such duties.
34 Provided, however, that this subsection shall not apply where
35 the Commissioner has determined that the foreign or alien insur-
-36 er’s domiciliary jurisdiction or state of entry provides, by residents
37 of this Commonwealth.
38 (4) (a) In carrying out its duties under subsections (2) and (3),
39 permanent policy liens, or contract liens may be imposed in con-
-40 nection with any guarantee, assumption or reinsurance agreement,
41 if the court
42 (i) finds that the amounts which can be assessed under this
43 chapter are less than the amounts needed to assure full and prompt
44 performance of the insolvent insurer’s contractual obligations, or
45 that the economic or financial conditions as they affect member
46 insurers are sufficiently adverse to render the imposition of policy
47 or contract liens, to be in the public interest, and
48 (ii) approves the specific policy liens or contract liens to be used.
49 (b) Before being obligated under subsections (2) and (3) and
50 Association may request that there be imposed temporary morator-
-51 iums or liens on payments of cash values and policy loans in
52 addition to any contractual provisions for deferral of cash or policy
53 loan values, and such temporary moratoriums and liens may be
54 imposed if they are approved by the court.
55 (5) If the Association fails to act within a reasonable period of
56 time as provided in subsections (2) and (3) of this section, the
57 Commissioner shall have thepowers and duties of the Association
58 under this chapter with respect to insolvent insurers.
59 (6) The Association may render assistance and advice to the
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60 Commissioner, upon his request, concerning rehabilitation, pay-
-61 menl of claims, continuance of coverage, or the performance of
62 other contractual obligations of any impaired or insolvent insurer.
63 (7) The Association shall have standing to appear before any
64 court in this Commonwealth with jurisdiction over an impaired or
65 insolvent insurer concerning which the Association is or may
66 become obligated under this chapter. Such standing shall extend to
67 all matters germane to the powers and duties of the Association,
68 including, but not limited to, proposals for reinsuring or guaran-
-69 teeing the covered policies of the impaired or insolvent insurer and
70 the determination of the covered policies and contractual obliga-
-71 tions.
72 (8) (a) Any person receiving benefits under this Chapter shall
73 be deemed to have assigned the rights under the covered policy to
74 the Association to the extent of the benefits received because ofthis
75 Chapter, whether the benefits are payments of contractual obliga-
-76 tions or continuation of coverage.The Association may require an
77 assignment to it of such rights by any payee, policy or contract
78 owner, beneficiary, insured or annuitant as a condition precedent
79 to the receipt of any rights or benefits conferred by this Chapter
80 upon such person. The Association shall be subrogated to these
81 rights against the assets of any insolvent insurer.
82 (b) The subrogation rights of the Association underthis subsec-
-83 tion shall have the same priority against the assets of the insolvent
84 insurer as that possessed by the person entitled to receive benefits
85 under this Chapter.
86 (9) The Association may:

87 (a) Enter into such contracts as are necessary or proper to carry
88 out the provisions and purposes of this Chapter.
89 (b) Sue or be sued, including taking any legal actions necessary
90 or proper for recovery of any unpaid assessments under Section 9.
91 (c) Borrow money to effect the purposes of this Chapter. Any
92 notes or other evidence of indebtedness of the Association not in
93 default shall be legal investments for domestic insurers and may be
94 carried as admitted assets.

95, (d) Employ orretain such persons as are necessary to handle the
96 financial transactions of the Association, and to perform such
97 other functions as become necessary or proper under this Chapter.
98 (e) Negotiate and contract with any liquidator, conservator, or
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ancillary receiver to carry out the powers and duties of the
Association.

99
100

(f) Take such legal action as may be necessary to avoid payment
of improper claims.

101
102

(g) Exercise, for the purposes of this Chapter and to the extent
approved by the Commissioner, the powers of a domestic life or
health insurer, but in no case may the Association issue insurance
policies or annuity contracts other than those issued to perform the
contractual obligations of the impaired or insolvent insurer.

103
104
105
106
107

(h) make by-laws and regulations for the conduct of the affairs
of the Association not inconsistent with this chapter.

108
109

(1) For the purpose of providing the funds necessary to carry
out the powers and duties of the Association, the board ofdirectors
shall assess the member insurers, separately for each account under
Section 6, at such time and for such amounts as the board fiinds
necessary. Assessments shall be due not less than 30 days after
prior written notice to the member insurers and shall accrue inter-
est at twelve (12)% per annum on and after the due date.

2
3
4
5
6

7

8
9 (2) There shall be three classes of assessments, as follows:

(a) Class A assessments shall be made for the purpose of meet-
ing administrative costs and other general expenses and examina-
tions conducted under the authority of Section 12(5) not related to
a particular impaired or insolvent insurer.

10
II
12
13

(b) Class B assessments shall be made to the extent necessary to
carry out the powers and duties of the Association under Section 8
with regard to an impaired or insolvent domestic insurer.

14
15
16
17 (c) Class C assessments shall be made to the extent necessary to

carry out thepowers and duties of the Association under Section 8
with regard to an insolvent foreign or alien insurer.

18
19

20

a2l
'•22

SECTION 9. Assessments.

(3) (a) The amount of any Class A assessment shall be deter-
mined by theboard and may be made on a non-proportional basis.
Such assessment shall be credited against future insolvency
assessments and shall not exceed $5O per company in any one
calendar year. The amount of any Class B or C assessment shall be
allocated for assessment purposes among the accounts in the pro-
portion that the premiums received by the impaired or insolvent
insurer on thepolicies covered by each account for the last calendar

23
24
25
26
11
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28 year preceding the assessment in which the impaired or insolvent
29 insurer received premiums bears to the premium received by such
30 insurer for such calendar year on all covered policies.
31 (b) Class C assessments against member insurers for each

account shall be in the proportion that the premiums received on
33 business in the Commonwealth by each assessed member insurer
34 on policies covered by each account for the calendar year preceding
35 the assessments bears to such premiums received on business in the
36 Commonwealth for the calendaryear preceding the assessment by

7 all assessed member insurers.
38 (c) Class B assessments for each account shall be made sepa-
-39 ralely for each state in which the impaired or insolvent domestic
40 insurer was authorized to transact insurance at any time, in the
41 proportion that the premiums received on business in such state by
42 the impaired or insolvent insurer on policies covered by such
43 account for the last calendar year preceding the assessment in
44 which the impaired or insolvent insurer received premiums bears to
45 such premiums received in all such states for such calendar year by
46 the impaired or insolvent insurer. The assessments against member
47 insurers shall be in the proportion that the premiums received on
48 business in each such state by each assessed member insurer on
49 policies covered by each account for the calendar year preceding
50 the assessment bears to such premiums received on business in each
51 state for the calendar year preceding assessment by all assessed
5? member insurers.
53 (d) Assessments for funds to meet the requirements of the Asso-
-54 ciation with respect to an impaired or insolvent insurershall not be
55 made until necessary to implement the purposes of this Chapter.
56 Classification of assessments under subsection (2) and computa-
-57 tion of assessments under this subsection shall be made with a
58 reasonable degree of accuracy, recognizing that exact determina-
-59 tions may not always be possible.
60 (4) The Association may abate or defer, in whole or in part, the
61 assessment of a member insurer if, in the opinion of the board,
62 payment of the assessment would endanger the ability of the
63 member insurer to fulfill its contractual obligations. In the event an
64 assessment against a member insurer is abated, or deferred in
65 whole or in part, the amount by which such assessment is abated or
66 deferred may be assessed against the other member insurers in a
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67 manner consistent with the basis for assessments set forth in this
68 section.
69 (5) The total of all assessments upon a member insurer for each
70 account shall not in any one calendar year exceed 2% of such
71 insurer’s premiums received in the Commonwealth during the
72 calendar year preceding the assessment on the policies covered by
73 the account. If the maximum assessment, together with the other
74 assets of the Association in either account, does not provide in any
75 one year in either account an amount sufficient to carry out the
76 responsibilities of the Association, the necessary additional funds
77 shall be assessed as soon thereafter as permitted by this Chapter.
78 (6) The board may, by an equitable method as established in the
79 plan of operation, refund to member insurers, in proportion to the
80 contribution of each insurer to that account, the amount by which
81 the assets of the account exceed the amount the board finds is
82 necessary to carry out during the coming year the obligations of the
83 Association with regard to that account, including assets accruing
84 from net realized gains and income from investments. A reasona-
-85 ble amount may be retained in any account to provide funds for the
86 continuing expenses of the Association and for future losses if
87 refunds are impractical.
88 (7) It shall be proper for any member insurer, in determining its
89 premium rates and policyowners dividends as to any kind of insur-
-90 ance within the scope of their Chapter, to consider the amount
91 reasonably necessary to meet its assessment obligations under this
92 Chapter.
93 (8) The Association shall issue to each insurer paying an
94 assessment under this Chapter, other than Class A assessment, a
95 certificate of contribution, in a form prescribed by the Commis-
-96 sioner, for the amount of the assessment so paid. All outstanding
97 certificates shall be of equal dignity and priority without reterence
98 to amounts of dates of issue. A certificate of contribution may be
99 shown by the insurer in its financial statement as an asset in such
100 form and for such amount, if any, a period of timeas the Commis-
-101 sioner may approve.
102 (9) Notwithstanding the foregoing, the minimum Class B
103 assessment against a member insurer is $lO.OO.
104 (10) Notwithstanding the foregoing, the minimum Class C
105 assessment against a member insurer is $lO.OO.
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I SECTION 10. Plan of Operation.
2 (1) (a) The Association shall submit to the Commissioner a
3 plan of operation and any amendments thereto necessary or suita-
-4 ble to assure the fair, reasonable, and equitable administration of
5 the Association. The plan of operation and any amendments
6 thereto shall become effective upon approval in writing by the

Commissioner.
8 (b) If the Association fails to submit a suitable plan of operation
9 within 180 days following the effective date of this Chapter or if at

10 any time thereafter the Association fails to submit suitable
I I amendments to the plan, the Commissioner shall, after notice and
12 hearing, adopt and promulgate such reasonable rules as are neces-
-13 sary or advisable to effectuate the provisions of this Chapter. Such
14 rules shall continue in force until modified by the Commissioner or
15 superseded by a plan submitted by the Association and approved
16 by the Commissioner.
17 (2) All member insurers shall comply with the plan of operation.
18 (3) The plan of operation shall, in addition to requirements
19 enumerated elsewhere in this Chapter.
20 (a) Establish procedures for handling the assets of the Associa-
-21 tion.
22 (b) Establish the amount and method of reimbursing members
23 of the board of directors under Section 7.
24 (c) Establish regular places and times for meetings of the board
25 of directors.
26 (d) Establish procedures for records to be kept of all financial
27 transactions of the Association, its agents, and the board of
28 directors.
29 (e) Establish the procedures whereby selections for the board of
30 directors will be made and submitted to the Commissioner.
31 (f) Establish any additional procedures for assessments under

33 (g) Contain additional provisions necessary or proper for the
34 execution of the powers and duties of the Association.
35 (4) The plan of operation may provide that any or all powers
36 and duties of the Association, except those under Sections 8( I0)(c)
37 and 9, are delegated to a corporation, association, or other organi-
-38 zation which performs or will perform functions similar to those of
39 this Association, or its equivalent, in two or more states. Such a

Section 9
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40 corporation, association, or organization shall be reimbursed for
41 any payments made on behalf of the Association and shall be paid
42 for its performance of any function of the Association. A delega-
-43 tion under this subsection shall take effect only with the approval
44 ofboth the board of directors and the Commissioner, and may be
45 made only to a corporation, association, or organization which
46 extends protection not substantially less favorable and effective
47 than that provided by this Chapter.

1 SECTION 11. Duties and Powers of the Commissioner.
2 In addition to the duties and powers enumerated elsewhere in
3 this Chapter.
4 (I) The Commissioner shall:
5 (a) Upon request of the board ofdirectors, providethe Associa-
-6 tion with a statement of the premiums in the appropriate states for
7 each member insurer.
8 (b) When an impairment is declared and the amount of the
9 impairment is determined, serve a demand upon the impaired

10 insurer to make good the impairment within a reasonable time.
11 Notice to the impaired insurer shall constitute notice to its share-

-12 holders, if any. The failure of the insurer to promptly comply with
13 such demand shall not excuse the Association from the perfor-
-14 mance of its powers and duties under this Chapter.
15 (c) In any liquidation or rehabilitation proceeding involving a
16 domestic insurer, be appointed as the liquidator or rehabilitator. If
17 a foreign or alien member insurer is subject to a liquidation pro-
-18 ceeding in its domiciliary jurisdiction or state of entry, the Com-
-19 missioner shall be appointed conservator.
20 (2) The Commissioner may suspend or revoke, after notice and
21 hearing, the certificate of authority to transact insurance in this
22 state of any member insurer which fails to pay an assessment when
23 due orfails to comply with the plan of operation. As an alternative
24 the Commissioner may levy a forfeiture on any member insurer
25 which fails to pay an assessment when due. Such forfeiture shall
26 not exceed 5% of the unpaid assessment per month, but no forfei-
-22 ture shall be less than $lOO per month.

(3) Any action of theboard of directors or the Association may
be appealed to the Commissioner by any member insurer if such

20 appeal is taken within 30 days of the action being appealed. Any
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31 final action or order of the Commissioner shall be subject to
32 judicial review in a court of competent jurisdiction.
33 (4) The liquidator, rehabilitator, or conservatorof any impaired
34 insurer may notify all interested persons of the effect of this
35 Chapter.

1 SECTION 12. Prevention of Insolvencies.
2 To aid in the detection and prevention of insurer insolvencies or
3 impairments;
4 (I) It shall be the duty of the Commissioner,
5 (a) To notify the commissioners of all the other states, territo-
-6 ties of the United States and the District of Columbia when he
7 takes any of the following actions against a member insurer;
8 (i) Revocation of license;
9 (ii) suspension of license;

10 (iii) makes any formal order that such company restrict its
| l premium writing, obtain additional contributions to surplus,
| 2 withdraw from the Commonwealth, reinsure all or any part of its
| 3 business, or increase capital, surplus, or any other account for the
14 security of policyholders or creditors.
15 Such notice shall be mailed to all commissioners within thirty
16 (30) days following the action taken or the date on which such

18 (b) To report to the board of directors when he has taken any of
19 the actions set forth in (a) of this paragraph or has a report from
20 any other commissioner indicating that any such action has been
21 taken in another state. Such report to the board of directors shall
22 contain all significant details of the action taken or the report
23 received from another commissioner.
24 (c) To report to the board of directors when he has reasonable
25 cause to believe from any examination, whether completed or in
26 process, of any member company that such company may be an

impaired or insolvent insurer.
28 (d) To furnish to the board of directors the NAIC Early Warn-
-29 ing Tests developed by the National Association of Insurance
30 Commissioners, and the board may use the information contained
31 therein in carrying out its duties and responsibilities under this
32 Section. Such report and the information contained therein shall
33 be kept confidential by the board of directors until such time as
34 made public by the Commissioner or other lawful authority.

action occurs.
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35 (2) The Commissioner may seek the advice and recommenda-
-36 tions of the board of directors concerning any matter affecting his
37 duties and responsibilities regarding the financial condition of
38 member companies and companies seeking admission to transact
39 insurance business in this state.
40 (3) The board of directors may, upon majority vote, make
41 reports and recommendations to the Commissioner upon any
42 matter germaneto the solvency, liquidation, rehabilitation or con-
-43 servation of any member insurer or germaneto the solvency of any
44 company seeking to do an insurance business in this state. Such
45 reports and recommendations shall not be considered public
46 documents.
47 (4) The Commissioner shall examine any member insurer when
48 the Commissioner has reasonable cause to believe that such insurer
49 may be unable or potentially unable to fulfill its contractual
50 obligations.
51 (5) It shall be the duty of the board of directors, upon majority
52 vote, to notify the Commissioner of any information indicating
53 any member insurer may be an impaired or insolvent insurer.
54 (6) The board of directors may, upon majority vote, request that
55 the Commissioner order an examination of any member insurer
56 which the board in good faith believes may be an impaired or
57 insolvent insurer. Within 30 days of the receipt of such request the
58 Commissioner shall begin such examination. The examination
59 may be conducted as a National Association of Insurance Com-
-60 missioners examination or may be conducted by such persons as
61 the Commissioner designates. The cost of such examination shall
62 be paid by the Association and the examination report shall be
63 treated as are other examination reports. In no event shall such
64 examination report be released to the board of directors prior to its
65 release to the public, but this shall not preclude the Commissioner
66 from complying with subsection (I). The Commissioner shall not-
-67 ify the board of directors when the examination is completed. The
68 request for an examination shall be kept on file by the Commis-

-69 sioner but it shall not be open to the public inspection prior to the
70 release of the examination report to the public.
71 (7) The board of directors may, upon majority vote, make
72 recommendations to the Commissioners for the detection and
73 prevention of insurer insolvencies. The board of directors shall, at
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74 the conclusion of any insurer insolvency in which the Association
75 was obligated to pay covered claims, prepare a report to the
76 Commissioner containing such information as it may have in its
77 possession bearing on the history and causes of such insolvency.
7S The board shall cooperate with the boards of directors of guaranty
79 associations in other states in preparing a report on the history and
SO causes for insolvency of a particular insurer, and may adopt by
S I reference any report prepared by such other associations.

I SECTIONS 13. Miscellaneous Provisions.
2 (I) Nothing in this Chapter shall be construed to reduce the
3 liability for unpaid assessments of the insureds on an impaired or
4 insolvent insurer operating under a plan with assessment liability.
5 (2) Records shall be kept of all negotiations and meetings in
6 which the Association of its representatives are involved to discuss
7 the activities of the Association in carrying out its powers and
8 duties under Section 8. Records of such negotiations or meetings
9 shall be made public only upon the termination of a liquidation,

10 rehabilitation, or conservation proceeding involving the impaired
i 1 or insolvent insurer, upon the termination of the impairment of
12 insolvency of the insurer, or upon the order of a court of competent
13 jurisdiction. Nothing in this subsection shall limit the duty of the
14 Association to render a report of its activities under Section 15.
15 (3) For the purpose of carrying out its obligations under this
16 Chapter, the Association shall be deemed to be a creditor of the
17 impaired or insolvent insurer to the extend of assets attributable to
18 covered policies reduced by any amounts to which the Association
19 is entitled as suborgee pursuant to Section 8(8). Assets of the
20 impaired or insolvent insurer attributable to covered policies shall
21 be used to continue all covered policies and pay all contractual
22 obligations of the impaired or insolvent insurer as required by this
23 Chapter. Assets attributable to covered policies, as used in this
24 subsection, is that proportion of the assets which the reserves that
25 should have been established for such policies bear to the reserves
26 that should have been established for all policies of insurance
27 written by the impaired or insolvent insurer.
28 (4) (a) Prior to the termination of any liquidation, rehabilita-
-29 tion, or conservation proceeding, the court may take into consid-
-30 eration the contributions of the respective parties, including the
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31 Association, the shareholders and policyholders of the insolvent
32 insurer, and any otherparty with a bona fide interest, in making an
33 equitable distribution of the ownership rights of such insolvent
34 insurer. In such a determination consideration shall be given to the
35 welfare of the policyholders of the continuing or successor insurer.
36 (b) No distribution to stockholders, if any, of an impaired or
37 insolvent insurer shall be made until and unless the total amount of
38 valid claims of the Association for funds expended in carrying out
39 its powers and duties under Section 8 with respect to such insurer
40 have been fully recovered by the Association,
41 (5) (a) If any order for liquidation or rehabilitation of an
42 insurer domiciled in the Commonwealth has been entered, the
43 receiver appointed under such order shall have a right to recover on
44 behalf of the insurer, from any affiliate that controlled it, the
45 amount of distributions, other than stock dividends paid by the
46 insurer on its capital stock, made at any time during the five years
47 preceding the petition for liquidation or rehabilitation subject to
48 the limitations of paragraphs (b) to (d).
49 (b) No such dividend shall be recoverable if the insurer shows
50 that when paid the distribution was lawful and reasonable, and
51 that the insurer did not know and could not reasonably have
52 known that the distribution might adversely affect the ability of the
53 insurer to fulfill its contractual obligations.
54 (c) Any person who was an affiliate that controlled the insurer
55 at the time the distributions were paid shall be liable up to the
56 amount of distributions he received. Any person who was an
57 affiliate that controlled the insurer at the time the distributions
58 were declared, shall be liable up to the amount of distributions he
59 would have received if they had been paid immediately. If two
60 persons are liable with respect to the same distributions, they shall
61 be jointly and severally liable.
62 (d) The maximum amount recoverable under this subsection
63 shall be the amount needed in excess ofall otheravailable assets of
64 the insolvent insurer to pay the contractual obligations of the
65 insolvent insurer on a fair and equitable basis as determined by the
66 Commissioner.
67 (e) If any person liable under paragraph (c) is insolvent, all its
68 affiliates that controlled it at the time the dividend was paid, shall
69 be jointly and severally liable for any resulting deficiency in the
70 amount recovered from the insolvent affiliate.
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1 SECTION 14. Examination of the Association; Annual
2 Report.
3 (I) The Association shall be subject to examination, and regula-
-4 tion by the Commissioner. The board of directors shall submit to
5 the Commissioner, not later than May lof each year, any financial
6 report for the preceding calendar year.
7 (2) The expense of examination by the Commissioner shall be
8 paid by the Association in the same manner as insurers or corpora-
-9 tions are required to pay Examination expenses in accord with the
10 laws of the Commonwealth.

1 SECTION 15. Tax Exemptions
2 The Association shall be exempt from payment ofall fees and all
3 taxes levied by the Commonwealth or any of its subdivisions,
4 except taxes levied on real property.

1 SECTION 16. Immunity.
2 (I) There shall be no liability on the part of and no cause of
3 action of any nature shall arise against any member insurer or its
4 agent of employees, the Association or its agents or employees or
5 membersof the board of directors, for any action taken by them in
6 the performance of their powers and duties under this Act.

(2) Any cause of action and liability on the part of the Commis-
-8 sioner or his representative for any action taken by them in the
9 performance of their powers and duties under this Chapter shall be

10 governed by the provisions of Chapter two hundred fifty-eight.

1 SECTION 17. Stay of Proceedings; Reopening Default Judg-
-2 ments.

3 All proceedings in which the insolvent insurer is a party in any
4 court in the Commonwealth shall be stayed 60 days from the date
5 an order of liquidation, rehabilitation, or conservation is final to
6 permit proper legal action by the Association on any matters
7 germane to its powers or duties. As to judgment under decision,
8 order, verdict, or finding based on default the Association may
9 apply to have such judgment set aside by the same court that made

10 such judgment and shall be permitted to defend against such suit
I 1 on the merits.
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1 SECTION 18. Prohibited Advertisement of Association Act in
2 Insurance Sales. No person, including an insurer, agent or affiliate
3 of an insurer shall make, publish, disseminate, circulate, or place
4 before the public, or cause directly or indirectly, to be made,
5 published, disseminated, circulated or placed before the public, in
6 any newspaper, magazine or other publication, or in the form of a
7 notice, circular, pamphlet, letter or poster, or over any radio
8 station or television station, or in any other way, any advertise-
-9 ment, announcement or statement which uses the existence of the
10 Insurance Guaranty Association of this state for the purpose of
11 sales, solicitation, or inducement to purchase any form of insur-

-12 ance covered by the Massachusetts Life and Health Insurance
13 Guaranty Association Act. Provided, however, that this section
14 shall not apply to the Massachusetts Life and Health Insurance
15 Guaranty Association or any other entity which does not sell or
16 solicit insurance.

2 The Commissioner may appoint a person to serve, at the expense
3 of the association, as a special duty to act for and under his
4 supervision in the liquidation, rehabilitation or conservation, of
5 any member insurer.

2 Ifany clause, sentence, paragraph, section or part of this act shall
3 for any reason be adjudged by any court of competent jurisdiction
4 to be invalid, such judgment shall not affect, impair or invalidate
5 the remainder thereof, but shall not confined in its operation to the
6 clause, sentence, paragraph, section or part thereof directly
7 involved in controversy in which such judgment shall have been
8 rendered, and to this end the provisions of this act are declared to
9 be severable.

1 SECTION 19. Appointment of Special Duty

1 SECTION 20. Constitutionality.
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