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To The Honorable Senate and House of Representative:

Today, I am filing for your consideration a legislative
proposal, entitled "An Act Establishing The Massachusetts
Hazardous Waste Licensees Insolvency Fund", designed to providea temporary solution to the increasing unavailability of
liability insurance for hazardous waste facilities. It willinsure that we continue to provide our citizens with full
protection against the risks of hazardous waste accidents and
insure the continued operation of safe, lawful hazardous wastecollection, treatment and storage facilities.

As of January 1, 1986, many companies which collect, treat
and store hazardous waste materials in Massachusetts have beenunable to renew their liability insurance coverage. Licenserevocation for many of these companies will occur automaticallyon February 1 , 1986. This will leave those businesses in the
position of either immediately closing or violating the law.Neither alternative can be tolerated, because both pose a riskto our environment and economy.

The bill which I am filing today will provide immediateinterim relief by creating a temporary hazardous wastelicensees insolvency fund to protect the public despite theunavailable private liability insurance, and establishing aspecial commission to report in six months on long termmeasures to address this problem. This bill is similar to abill which received favorable action in both the Senate andHouse in the last hours of the 1985 legislative session

I ,therefore, recommend your ideration of theattached legislative

ly/submitte

iff i
ilchael S. Dukakis
Governor
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In the Year One Thousand Nine Hundred and Eighty-Six

AN ACT ESTABLISHING THE MASSACHUSETTS
HAZARDOUS WASTE LICENSEES INSOLVENCY
FUND.

1 SECTION l. Chapter 21C of the General Laws is amended by

2 inserting after section 14 the following:-

3 Section 15. Definitions

4 As used in sections 15 through 28, inclusive, of this

5 chapter, the following words shall, unless the context

6 clearly requires otherwise, have the following meanings:-

7 (a) ‘Commissioner *, the commissioner of insurance;

8 (b) ‘Plan", the plan of operation established and

9 approved under section 22;

10 (c) ‘Licensee", a person or entity holding a license to

11 own or operate a hazardous waste collection, treatment,

12 disposal or storage facility, pursuant to this chapter, or

13 which is a facility having interim status pursuant to RCRA

14 and regulations promulgated pursuant to this chapter.

15 (d) "Insolvent Licensee," a licensee which, after

16 December 31, 1985, becomes insolvent and a) is placed under a final

17 order of arrangement, bankruptcy, liquidation, conservation or

IS rehabilitation by a court of competent jurisdiction; b) is finally

19 adjudicated to be bankrupt or insolvent by a court of competent

20 jurisdiction; or c) certifies to the Insolvency Fund in writing, undei

21 the pains and penalties of perjury, that it is insolvent and is found

to be insolvent by the Insolvency Fund or the Commissioner of

Insurance.

24 (e) "Impaired licensee," a licensee which, after

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

je Commontoealtf) of #laggacf)UtfctW
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25 December 31, 1985, is not an insolvent licensee and (a) is found by

26 the Insolvency Fund or by the Commissioner to be potentially unable to

27 satisfy a pending potential covered claim; (b) is the subject of

28 proceedings under the Bankruptcy Code; or (c) is placed under an order

29 of receivership, conservation or rehabilitation by a court of

30' competent jurisdiction.

31 (f) "Covered claim," an unsatisfied final judgment against an

32 insolvent licensee entered in a civil action commenced on or after

January 1, 1986 and before January 1, 1987, for bodily injury or

property damage to a third party caused by an accidental occurrence

arising from operation of a hazardous waste collection, treatment or

storage facility in Massachusetts.

33

34

35

36

(g) "Potential covered claim," a claim for bodily injury or

property damage to a third party caused by an accidental occurrence

arising from operation of a hazardous waste collection, treatment or

37

38

39

storage facility in Massachusetts: a) which is the subject of a civil

action against a licensee commenced on or after January 1, 1986, and

40

41

before January 1, 1987; and b) satisfaction of which is likely to

require an amount exceeding the total amount of liability insurance

available to satisfy the claim and the assets of the defendants

available to satisfy the claim.

42

43

44

45

(h) "Generator," a person who produces hazardous waste while

engaged in the operation of a profit or non-profit business in

Massachusetts;

46

47

48

(i) "Insolvency Fund," the Massachusetts Hazardous Waste

Insolvency Fund created under section 16.

49

50

Section 16. Creation of the Insolvency Fund.51

There is hereby created a nonprofit legal entity to be known as

the Massachusetts Hazardous Waste Licensees Insolvency Fund. All
generators shall be and remain members of the Insolvency Fund. The

Insolvency Fund shall perform its functions under the plan of

operation established and approved under section 22 and shall exercise
its powers through a board of directors established under section

52

53

54

55

56

57
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58 17. The Insolvency Fund shall he subject to the immediate supervision

59 of the Commissioner. Meetings or records of the Insolvency Fund may

60 be opened to the public upon a majority vote of the board of directors
61 of the Insolvency Fund,

62 Section 17. Board of Directors.

63 (a) The Board of Directors of the Insolvency Fund shall consist

64 of nine members, serving terms as established in the plan of

65 operation. Five of the directors shall be elected by generators,

66 subject to the approval of the Commissioner, and four of the directors

67 shall be appointed by the Governor. Vacancies on the board shall be

68 filled for the remaining period of the term by election or appointment

69 in the same manner as the director which created the vacancy was

70 elected or appointed. To elect the initial nonappointive directors

71 and initially organize the Insolvency Fund, the Commissioner shall

72 give notice in a reasonable manner, by publication or otherwise in his

73 discretion, to all generators of the time and place of the

74 organizational meeting. In determining voting rights at the

75 organizational meeting, each generator shall be entitled to vote in

76 person or by proxy, and shall be entitled to one vote per ten thousand

77 gallons of liquid or eighty thousand pounds of solid hazardous waste

78 generated by the generator in Massachusetts in the next previous

79 calendar year. In the event of a dispute as to the number of votes to

80 which a generator is entitled, the Commissioner shall promptly

determine the issue in his sole discretion, after consulting with the

Commissioner of the Department of Environmental Quality Engineering.

If the board of directors is not selected within 60 days after notice

of the organizational meeting, the Commissioner may appoint the

initial elected members.

(b) In approving selections or in appointing members to the

Board, the Commissioner shall consider, among other things, whether

all generators are fairly represented.

(c) Members of the board may be reimbursed from the assets of

the insolvency Fund for expenses incurred by them as members of the

board of directors, if the board approves of said reimbursement, but
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92 members of the board shall not otherwise be compensated by the

93 Insolvency Fund for their services.

94 Section 18. Powers and Duties of the Insolvency Fund.

95 (a) If a licensee is an impaired licensee, the Insolvency Fund

96 may, in its discretion and subject to any conditions imposed by the

97 Insolvency Fund, that do not impair the contractual obligations of the

98 impaired licensee and that are approved by the Commissioner:

99 (1) defend, guarantee, assume or insure, or cause to be

100 defended, guaranteed, assumed, or insured, any or all
101 of the potential covered claims against the impaired

•02 licensee; or

•03 (2) orovide such(2) provide such monies, pledges, notes, guarantees, or

104 other means as are proper to effectuate paragraph (1 )

105 and assure defense or payment of the potential covered
,<)6 claim against the impaired licensee pending action

•()7 under paragraph (1).

108 (k) If a member licensee is an insolvent licensee, the

109 Insolvency Fund may, in its discretion, either—

(1 ) defend, guarantee, assume or reinsure, or cause to be

guaranteed, assumed or reinsured, the potential covered

claims against the insolvent licensee; or

(2) assure payment of the potential covered claims against
••4 the insolvent licensee; or

(3) provide such monies, pledges, guarantees, or other

' l6 means as are reasonably necessary to discharge such
duties.

118 (c) The Insolvency Fund shall pay, pursuant to the procedures

119 set forth in section 19, and subject to the limits described herein,
l2()so much of any covered claim against an insolvent licensee as exceeds
121 the total of:

(1) the amount o{ liability insurance available to satisfy

the judgment; and
124 (2) the value of the assets of the insolvent licensee

reasonably available to satisfy the judgment: and
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(3) the value of the assets of any other party liable126

jointly for all or any part of the said judgment to the127

extent that those assets are reasonably available to128

129 satisfy the judgment.

130 In no event shall the Insolvency Fund pay any part of an

131 unsatisfied judgment arising out of one sudden accidental occurrence,
132 to the extent that the judgment exceeds $3,000,000, inclusive of

133 interest and costs, nor shall the Insolvency Fund pay any amount for

134 judgments against a single insolvent licensee for sudden accidental

135 occurrences to the extent that the total of all said judgments exceed

136 $6,000,000, inclusive of interest and costs.

137 In no event shall the Insolvency Fund pay any part of an

138 unsatisfied judgment arising out of one nonsudden accidental

139 occurrence, to the extent that the judgment exceeds $5,000,000,

140 inclusive of interest and costs, nor shall the Insolvency Fund pay any

141 amount for judgments against a single insolvent licensee for nonsudden

142 accidental occurrences to the extent that the total of all said

143 judgments exceed $10,000,000, inclusive of interest and costs.

144 Section 19. Procedures

145 (1) Any jperson who commences a civil action against a licensee

146 for damages arising out of an occurrence or occurrences in

147 Massachusetts of unintentional release of hazardous waste into the

148 environment from a facility in Massachusetts, shall give notice of the

149 filing of said action to the Insolvency Fund, together with a

150 statement of the amount of damages sought in the said action, within

151 180 days after commencing said action, and in no event later than

152 July 1, 1987. Failure to give such notice within the period

15', prescribed herein shall constitute a complete bar to any claim against

154 the Insolvency Fund arising from any judgment entered in the said

155 action.

|56 (2) At any time after notice has been given pursuant to

157 subsection (1), the plaintiff, the licensee or any affected party in

158 the subject civil action may give notice to the Insolvency Fund that

159 the licensee is or may be an impaired or insolvent licensee. The
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160 Insolvency Fund shall have authority to negotiate, settle or

61 compromise any potential covered claim on terms which, in its

62 judgment, adequately satisfy its potential liabilities.

61 (3) Any person who has provided timely notice of his claim

64 against a licensee pursuant to subsection (1), whose claim has been

65 reduced to a final judgment, all rights of appeal being exhausted,

65 waived or expired and whose judgment exceeds the total of the amount

67 of liability insurance or its equivalent available to satisfy the

68 judgment and the amount of cash, marketable securities or other liquid

69 assets available to satisfy the judgment, may give notice of the said

70 facts to the Insolvency Fund. The Insolvency Fund shall thereupon

71 promptly verify said facts and upon verification shall treat the claim

72 as a covered claim and pay it within ninety days in accordance with

73 section 18(c).

174 (4) If the Insolvency Fund fails to act within a reasonable

175 period of time as provided in subsections (2) and (3) of this section,

176 the Commissioner shall have the powers and duties of the Insolvency

177 Fund under this act with respect to impaired or insolvent licensees.

178 (5) The Insolvency Fund may render assistance and advice to the

179 commissioner, upon his request, concerning rehabilitation, payment of

180 claims or the performance of other contractual obligations of any

181 impaired or insolvent licensee.

* B7 (6) The Insolvency Fund shall have standing to appear before any

183 court with jurisdiction over an impaired or insolvent licensee in any
184 proceeding concerning matters for which the Insolvency Fund is or may

185 become obligated under this act. Such standing shall extend to all
186 matters germane to the powers and duties of the Insolvency Fund,

187 including, but not limited to, proposals for insuring, modifying or
188 guaranteeing the covered claims or potential covered claims of the
189 impaired or insolvent licensee and the adjudication of the covered

190 claims or potential covered claims. The Insolvency Fund shall also
191 have the right to appear or intervene before any court with
192 jurisdiction over a third party against whom the Insolvency Fund may
193 have rights through subrogation, contribution or otherwise.
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194 Section 20. Subrogation.

195 (1) Any person receiving payment of a covered claim or potential

196 covered claim under this act shall be deemed to have assigned the

197 rights to, and any causes of action relating to the covered claim or

I9K potential covered claim to the Insolvency Fund to the extent of the

199 benefits received because of this act. The Insolvency Fund may

2(K) require an assignment to it of such rights and cause of action by any

201 payee as a condition precedent to the receipt of any right or benefits

202 conferred by this act upon such person. The Insolvency Fund shall be

203 subrogated to the rights and cause of action of any such payee against

204 the assets of the insolvent licensee.

205 (2) The subrogation and contribution rights of the Insolvency

206 Fund under this subsection shall have the same priority against the

207 assets of the impaired or insolvent licensee as that possessed by the

208 person entitled to receive benefits under this act.

209 (3) m addition to paragraphs (1) and (2) above, the Insolvency

210 Fund shall have all common law and statutory rights of subrogation,

211 contribution and any other equitable or legal remedy which would have

212 been available to the impaired or insolvent licensee or claimant with

213 respect to such claim.

14 Section 21. General Powers.

215 (1) The Insolvency Fund, subject to the supervisory authority of

216 the Commissioner and as provided in the plan of operation, may

(a) enter into such contracts as are necessary or proper

carry out the provisions and purposes of this act;

(b) sue or be sued, including taking any legal actions

necessary or proper for recovery of any unpaid

assessments;

(c) borrow money to effect the purposes of this act;

(d) employ or retain such persons as are necessary to

handle the financial transactions of the Insolvency>4

Fund and to perform such other functions as become

necessary or proper under this act
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227 (e) take such legal action as may be necessary to avoid

228 payment of improper claims.

229 (2) The Insolvency Fund may join an organization of one or more

230 other state funds or associations of similar purposes, to further the

231 purposes and administer the powers and duties of the Insolvency Fund.

232 Section 22. Assessments.

233 (1) For the purpose of providing the funds necessary to carry

234 out the powers and duties of the Insolvency Fund, the board of

235 directors shall assess the generators at such time and for such

236 amounts as the board finds necessary. Assessments shall be due not

237 less than 60 days after prior written notice to the generators and

23X shall accrue interest at 12 percent per annum on and after the due

239 date. Failure without just cause to pay any lawful assessment

240 pursuant to this section and in accordance with the Plan shall

241 constitute a violation of chapter 21C.

242 (2) There shall be two classes of assessments, as follows:

243 (a) Class A assessments shall be made for the purpose of

244 meeting administrative costs and other expenses.

45 Class A assessments may be made whether or not related

-46 to a particular impaired or insolvent licensee.

242 (b) Class B assessments shall be made to the extent

24x necessary to carry out the powers and duties of the
149 Insolvency Fund under section 19 with regard to an

impaired or insolvent licensee.

(3) The amount of any Class A assessment shall be determined by

the board and may be made on a pro rata or non-pro rata basis. If pro

rata, the board may provide that it be credited against future Class B

*4 assessments. A non-pro rata assessment shall not exceed $l5O per
»5 generator in any one calendar year.

(4) Class B assessments against generators shall be made pro

S 7 rata in the proportion that the gallons of liquid hazardous waste or

25K pounds of solid hazardous waste generated in Massachusetts by each

■SI) assessed generator during the calendar year preceding the assessment
-60 bears to the total of such wastes generated by all generators in
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Massachusetts for the calendar year preceding the assessment. For

purposes of this assessment, the Department of Environmental Quality

Engineering shall, at the request of the Insolvency Fund, determine

the amount of such wastes in total and for each generator. One gallor

of liquid hazardous waste shall be considered the equivalent of eight

pounds of solid hazardous waste for purposes of calculating the

assessment.

(5) Assessments for funds to meet the requirements of the

Insolvency Fund with respect to an impaired or insolvent licensee

shall not be made until necessary to implement the purposes of this

act. Classification and computation of assessments under this

subsection shall be made expeditiously and with reasonable accuracy,

recognizing that exact determinations may not always be possible.

(6) The Insolvency Fund may abate or defer, in whole or in part,

the assessment of a generator if, in the opinion of the board, payment

of the assessment would endanger the ability of the generator to

continue in operation. In the event an assessment against a generator

is abated, or deferred in whole or in part, the amount by which such

assessment is abated or deferred may be assessed against the other

generators in a manner consistent with the basis for assessments set

forth in this section.

(7) The total of all assessments upon a generator shall not in

any one calendar year exceed 10 percent of such generator's average

annual gross revenues received in Massachusetts during the three

calendar years preceding the assessment. If the maximum assessment,

together with the other assets of the Insolvency Fund, does not

provide in any one year an amount sufficient to carry out the

responsibilities of the Insolvency Fund, the necessary additional

funds shall be assessed as soon thereafter as permitted by this act,

(8) The board may, by an equitable method as established in the

plan of operation, refund to generators, in proportion to the

contribution of each generator to the Insolvency Fund, the amount by

which the assets of the Insolvency Fund exceed the amount the board

finds is necessary to carry out during the coming year the obligationS
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295 of the Insolvency Fund, including any assets accruing from assignment,

296 subrogation, net realized gains and income from investments. A

297 reasonable amount may be retained to provide funds for the continuing

298 expenses of the Insolvency Fund and for future losses.

299 Section 23. Plan of Operation.

300 (1) The Insolvency Fund shall submit to the Commissioner a plan

301 of operation and any amendments thereto necessary or suitable to

302 assure the fair, reasonable and equitable administration of the

303 Insolvency Fund. The plan of operation and any amendments thereto

304 shall become effective upon approval by the Commissioner.

305 (2) If the Insolvency Fund fails to submit a plan of operation

306 acceptable to the Commissioner within 180 days following the effective

307 date of this act, or if at any time thereafter the Insolvency Fund

308 fails to submit acceptable amendments to the plan, the Commissioner

309 shall, after notice and hearing, adopt and promulgate such reasonable

310 rules as are necessary or advisable to effectuate the provisions of

311 this act. Such rules shall continue in force until modified by the

312 Commissioner or superseded by a plan submitted by the Insolvency Fund

313 and approved by the Commissioner.

314 (a) All generators shall comply with the plan of operation.

315 (b) The plan of operation shall, in addition to

316 requirements enumerated elsewhere in this act:
17 1. Establish procedures for handling the assets of

18 the Insolvency Fund.

2. Establish the amount, if any, and method of

reimbursing members of the board of directors

3. Establish regular places and times for meetings of

the board of directors.

4. Establish procedures for records to be kept of al

financial transactions of the Insolvency Fund, it

agents, and the board of directors

5. Establish any additional procedures for

assessments under section 21.

under section 17.



[FebruaryHOUSE No. 440412

329 6. Contain additional provisions necessary or proper

330 for the execution of the powers and duties of the

331 Insolvency Fund.

332 Section 24. Duties and Powers of the Commissioner.

333 Any action of the board of directors or the Insolvency Fund may

334 be appealed to the Commissioner by any generator or any person

335 adversely affected thereby, if such appeal is taken within 30 days of

336 the action being appealed. If a generator is appealing an assessment,

337 the amount assessed shall be paid to the Insolvency Fund and available
338 to meet Insolvency Fund obligations during the pendancy of an

339 appeal. If the appeal on the assessment is upheld, the amount paid in

340 error or excess shall be returned to the generator. Any final action

341 or order of the Commissioner shall be subject to judicial review,

342 pursuant to chapter 30A.

343 Section 25. Prevention of Insolvencies.

344 To aid in the detection and prevention of licensee insolvencies

345 or impairments;

346 (1 ) The Commissioner may seek the advice and recommendations of

347 the board of directors concerning any matter affecting his duties and

348 responsibilities regarding the financial condition of licensees.

349 (2) The board of directors may, upon majority vote, make reports

350 and recommendations to the Commissioner upon any matter germane to the

1 solvency, liquidation, rehabilitation or conservation of any

2 licensee. Such reports and recommendations shall not be subject to

353 public examination or copying under chapter 66.

354 (3) It shall be the duty of the board of(3) It shall be the duty of the board of directors, upon

majority vote, to notify the Commissioner of any information
indicating any licensee may be an impaired or insolvent licensee.

(4) The board of directors may, upon majority vote, request thaJj

the Commissioner order an examination of any licensee which the board

in good faith believes may be an impaired or insolvent licensee.

Within 30 days of the receipt of such request, the Commissioner shall

begin such examination. The examination may be conducted by such
persons as the Commissioner designates. The licensee shall provide
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363 complete access to all its books and records to the Commissioner or

364 his designee for purposes of said examination. The cost of such

365 examination shall be paid by the Insolvency Fund. In no event shall

366 the examination report be released to the public or to the board of

367 directors without the consent of the licensee. The Commissioner shall

368 notify the board of directors when the examination is completed. The

369 request for an examination and any examination report shall be kept on

370 file by the Commissioner, but it and the examination report shall not

I be open to public inspection without the consent of the licensee.

(5) The board of directors may, upon majority vote, make

3 recommendations to the Commissisoner for the detection and prevention

74 of licensee insolvencies.

75 (6) The board of directors shall, promptly after payment of any

covered claims by the Association, prepare a report to the Commis-

sioner containing such information as it may have in its possession

bearing on the history and causes of the licensee's insolvency.

9 Section 26. Miscellaneous Provisions.

0 (1) Records shall be kept of all negotiations and meetings in

I which the Insolvency Fund or its representatives are involved to

discuss the activities of the Insolvency Fund in carrying out its

powers and duties. Records of such negotiations or meetings shall be

4 made public only upon the termination of a bankruptcy, liquidation

rehabilitation, or conservation proceeding involving the impaired or

insolvent licensee, upon the termination of the impairment or
insolvency of the licensee, or upon the order of a court of competent

jurisdiction. Nothing in this subsection shall limit the duty of the

Insolvency Fund to render a report of its activities under section 27
(2) For the purpose of carrying out its obligations under this

act, the Insolvency Fund shall be deemed to be a creditor of the

impaired or insolvent licensee to the extent of any amounts to which

393 the Association is entitled as subrogee. Assets of the impaired or
394 insolvent licensee, wherever located, shall be used to pay all covered

95 claims against the impaired or insolvent licensee as required by this
96 act.
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397 Section 27. Examination of the Insolvency Fund/Annual Report.

398 The Insolvency Fund shall be subject to examination and

399 regulation by the Commissioner. The board of directors shall submit
400 to the Commissioner each year, not later than 120 days after the end
401 of the Insolvency Fund's fiscal year, a report of its activities

402 during the preceding fiscal year, and for any year in which it
403 expended, received or held any funds, in which it incurred any

404 financial obligations or in or

405 any potential covered claim, a

406 the Commissioner.

before which it received a notice of

financial report in a form approved by

407 Section 28. Tax Exemptions.

408 T*h e insolvency Fund shall be exempt from payment of all taxes

409 levied by the Commonwealth or any of its subdivisions, except taxes

410 levied on real property.

I SECTION 2. Financial Responsibility Regulations.

2 In implementing and enforcing the financial responsibliity

3 provisions of chapter 21C of the General Laws, the Department of

4 Environmental Quality Engineering shall (1) take into consideration

5 the provisions of this act and all actions taken pursuant to this ac

6 and (2) require each licensee to provide evidence of financial

responsibility in a reasonable amount, in addition to that provided by

8 the Insolvency Fund.

I SECTION 3. Duration of Fund.

If the Insolvency Fund or the Commissioner have received no

3 notice of the filing of an action pursuant to section 19 on or before

4 July 1, 1987, the Insolvency Fund shall cease to exist.

I SECTION 4. Study Commission.

There is hereby created a Special Commission Regarding Hazardous

Waste Insurance which shall examine the availability and cost of

4 liability insurance for hazardous waste facilities in Massachusetts

5 and potential solutions to any problems of unavailability or
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6 unaffordability of such insurance. The Special Commission shall file

7 its final report by July 1, 1986. The Special Commission shall be

8 composed of the Secretary of Consumer Affairs and Business Regulation

9 who shall be its chairman; the Secretary of Environmental Affairs or

10 his designee; the Secretary of Economic Affairs; four legislators,

11 designated by the Chairmen of the Joint Committee on Insurance; a

12 member to be designated by the Associated Industries of Massachusetts

13 and four members to be appointed by the Governor, including a

14 representative of the liability insurance industry, a representative

15 of the hazardous waste industry and a representative of an

16 environmental protection organization.

This Document Has Been Printed On 100% Recycled Paper




