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Early in 1975, for reasons that are still uncertain, a crisis arose in
Massachusetts medical professional liability insurance. Following the
then growing national trend, a major malpractice insurer announced
its intention to withdraw abruptly from the Massachusetts market.
Other carriers requested large rate increases or changes in underwrit-
ing policies from occurrence based to claims made policies. These
developments threatened to make coverage unavailable or undesirable
to many physicians in the Commonwealth. A serious threat to the
Commonwealth’s health care delivery system was inevitable unless
strong legislative action was forthcoming. In June of 1975, the General
Court responded and passed Chapter 362 of the Acts of 1975.

The most immediate objective of Chapter 362 was to guarantee the
availability of medical malpractice insurance in the Commonwealth
through the establishment of a Joint Underwriting Association (J U A).
The enactment of the JU A was particularly timely since it was author-
ized days before the Commonwealth’s major malpractice insurer was
scheduled to leave the market. In its other sections. Chapter 362
authorized direct control over the malpractice rating mechanism by
requiring the Commissioner of Insurance to fix and establish medical
malpractice insurance rates. The Chapter also provided for stricter
controls on medical practice by establishing the Board of Registration
in Medicine (formerly named the Board of Registration and Discipline
in Medicine). It reformed the medical malpractice tort system by
reducing the statute of limitations for minors, eliminating the ad
damnum clause and requiring all medical malpractice cases to be
screened by Medical Malpractice Tribunals within the Superior
Court. Finally, section 12 of Chapter 362 established a Special
Commission on Medical Malpractice to investigate and study the
medical professional liability problem in Massachusetts and to
monitor the implementation of the entire Chapter.

The Joint Underwriting Association (JUA) was established as a
temporary insurance instrument in response to the impending with-
drawal of all major private carriers of malpractice coverage from the
Massachusetts market in 1975. The JUA was the major mechanism
adopted by Chapter 362 of the Acts of 1975 to guarantee the continued
availability of coverage at affordable premium charges. Since its crea-
tion, the JUA has been virtually the sole provider of malpractice

INTRODUCTION
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coverage for physicians, surgeons and hospitals in the Commonwealth.
Under Chapter 362, the Commissioner of Insurance is empowered

to “fix and establish” premium levels to be charged by all malpractice
insurers conducting business in the Commonwealth, including the
JUA. Until 1978, the annual rate-setting hearings were forums for
major debates among the many interest parties over rale-making
methodologies, data bases, and actuarial techniques for estimating
future losses and expenses for malpractice coverage. In 1978, the
parties to the rate setting hearings arrived at a rale structure that was
presented to the hearings as a stipulation by all the parties. This
stipulation was adopted by the Commissioner and promulgated in his
decision fixing rates for 1979.

The 1980 rates, as stipulated by the parties and adopted by the
Commissioner, imposed a 10 percent increase over 1979 rates for
claims made and occurrence coverage for physicians and surgeons.
For hospital coverage, claims made rates were decreased by 10percent
from 1979 rates, while occurrence rates remained at the 1979 level.
These figures amounted to an overall increase of 5.3 percent in the
amount of premiums expected by the JUA during 1980.

Thus, the 1980 rates reflected a continued confidence that the medi-
cal malpractice insurance market had stabilized in Massachusetts.
Since a freeze was imposed on all rates in 1975, only slight changes
have been permitted in the rates. Despite protests at various times that
the rates allowed by the Commissioner were inadequate, rebates were
provided during 1979 to return excess premiums to some JUA
insureds.

Both claims and premiums seemed fairly stable until 1981. For
reasons still unexplained a 50 percent increase in claims occurred in the
second half of 1981. Some think the Franklin Court decision affecting
the statute of limitations and the fact that the United State Supreme
Court allowed attorneys to advertise were the reasons. However, both
the JUA and the Massachusetts Medical Society agree that the two
court decisions were factors but not the sole reasons for the increased
claims.

In 1981, the JUA requested a 57.9 percent increase on occurrence
policies and a 16 to 56 percent increase on claims made policies. The
Massachusetts Medical Society requested a 14.93 percent and a 27
percent increase on the same type policies. Others requested were the
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Physicians Consortium 9.1 percent and-1 to 2.7 percent increase while
the State Rating Bureau requested 14.4 percent and -1 to 2.7 percent
increase respectively. The increase allowed was a net of 30 percent. In
1982, a stipulation was agreed to by the interested parties. The com-
pounded increase was 38.9 percent. In 1983, the JUA requested an
increase of 162.7 percent. The Massachusetts Medical Society request-
ed an increase of 62 percent and the State Rating Bureau requested an
increase of 90.7 percent. The Commissioner of Insurance fixed a rate
increase of 42 percent.

As a result of the rate established by the Commissioner, the JUA
filed an action with the Massachusetts Supreme Judicial Court. On
May 30, 1985, the SJC reversed the decision of the Commissioner in
his setting rates for medical malpractice insurance for July 1983
June 1984 and remanded the case requiring the Commissioner to set
retroactive rates for 1983-1984. The court also directed the Commis-
sioner to take into account more recent JUA experience in order to
bring the advantages of hindsight to bear on the rate setting process.
The SJC decision is attached to this report as Appendix B. The
Commissioner subsequently held twenty-three days of hearings at
which the parties again presented their recommendations. Based on
the more recent JUA experience the recommendations were as fol-
lows; JUA 189.2 percent, Massachusetts Medical Society 110.2 per-
cent and the State Rating Bureau 32.4-106.5 percent. As of the date of
the drafting of this annual report the Commissioner has not an-
nounced what the retrospective rates for 1983-1984 will be. At the
Special Commission meeting of December 11, 1985, the Commission
asked the Commissioner, through his designee, that it be informed as
to when the 1983-1984 rate decision would be issued and what impact
the decision would have on retrospective rates. The Commissioner’s
answer in a letter dated December 12 indicated that a decision regard-
ing the rates might occur prior to the end of the year.

Now once again, there seems to be a “malpractice crisis. "This time it
seems to be a problem with affordability. The Massachusetts Medical
Society filed a ten bill legislative package in 1985. The bills were
referred to either the Joint Committee on Judiciary or the Joint
Committee on Health Care, where a majority of the proposed bills
were referred to a study. Not one of these bills was assigned to the
Special Commission on Medical Malpractice. On October 28, 1985
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His Excellency Governor Michael S. Dukakis submitted his malprac-
tice reform package to the Legislature. This proposal was referred to
the Joint Committee on Insurance. The Commission believes that the
major areas which the Governor is addressing are the same as those
being studied by the Commission. Those areas include strengthening
of the Board of Registration of Medicine, major reform of the present
tort system, and improved management procedures of the JU A. Two
proposals included in the Governor’s legislation which the Commis-
sion had not previously addressed are the “early compensation” sys-
tem for victims of obstetrical malpractice and the concept of territorial
rates.

The Special Commission on Medical Professional Liability Insur-
ance was established pursuant to section 12, of Chapter 362 ofthe Acts
of 1975.

Personnel changes in both the legislature and the private sector
resulted in dramatically changing the composition of the Commission
to the point where all but two of the members were new appointees. In
an attempt to fulfill its legislative mandate, the Commission held
public hearings in Springfield and Boston as well as numerous meet-
ings. Input in the form of testimony or comments were provided by
physicians, surgeons, hospital administrators, attorneys, the Joint
Underwriting Association, the State Rating Bureau, Office of Consum-
er Affairs and the Massachusetts Medical Society, as well as victims of
medical malpractice. Acrimonious accusations leveled by doctors
against lawyers or lawyers against doctors, or by either of theseagainst
the Joint Underwriting Association, have characterized the malprac-
tice insurance debate. Most people who have either studied the prob-
lem or who have been affected by it have had their own perception of
what the problem is, and thus, have tailored their own recommenda-
tions for a solution according to this perception. Very often these
perceptions have not been based on any empirical data; rather, they
have reflected biases, personal opinion or clinical prejudices. With this
in mind, the Special Commission obtained as much data and analyti-
cal information as possible in order to determine which perceptions of
the malpractice insurance problem comport with reality.

SPECIAL COMMISSION ON MEDICAL MALPRACTICE
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The remainder of this Annual Report will be reflected in statistical
data gathered from the Joint Underwriting Association, the Medical
Malpractice Tribunals, and the Board of Registration in Medicine.
Finally, and most importantly, the Commission has identified areas of
major concern, presented its conclusions and recommendations and
submitted two pieces of legislation to the Legislature.

The Special Commission has focused most of this report on those
issues affecting physicians and surgeons’ medical malpractice rates.
Most of the data collected and reported herein is in response to the
crisis of those specialities. The proposed malpractice premiums for

hospitals will not increase for 1985-1986 and in fact will decrease by
35% for hospital general liability. Thus, the Special Commission will
address the needs of hospitals in its 1986 interim report.

JOINT UNDERWRITING ASSOCIATION

The Joint Underwriting Association (JUA) was established as a
temporary, non-profit insurance instrument in response to the im-
pending withdrawal of all major private carriers of malpractice cover-
age from the Massachusetts market in 1975. The JUA was the major
mechanism adopted by Chapter 362 of the Acts of 1975 to guarantee
the continued availability of coverage at affordable premium charges.
Since its creation, the J U A has been the major provider of malpractice
coverage for physicians, surgeons and hospitals in the Common-
wealth. On August 2, 1978 the Internal Revenue Service revoked the
501 (c) (6) tax-exempt status of the JUA.

In 1985, the JUA provided malpractice coverage for an average of
11,000 physicians and surgeons and for 117 hospitals throughout the
state. The number of claims filed against JUA insured can be found in
Table I. Other pertinent JUA datacan be found in Table 2. Complete
data for 1985 is unavailable as the JUA closes its books at the end of
each calendar year which is subsequent to the mandated date this
annual report is to be submitted. Complete updated data will be
included in this Commission’s interim report in 1986.

The JUA reported losses as of June 30, 1985 of $535(924,490 exclu-
sive of its investment income. When the investment income is factored
the net losses amount to $394,420,478. In addition, the total paid
indemnity from July I, 1975 through June 30, 1985 is $136,831,615
($117,225,427 gross out of court settlements and $19,606,188 jury
verdicts not including pre-judgement interest).
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Year Medical Malpractice General Liability Total
1975-76 233 97 330
1977 344 12? 469
1978 473 129 602
1979 640 92 732
1980 681 70 751
1981 912 98 1010
1982 1058 110 1168
1983 1194 94 1288
1984 1351 93 1444
1985 (6mos) 722 47 769
Total 7608 955 8563

On September 4, 1984, the Commissioner of Insurance released a
report of an examination of the Joint Underwriting Association at-
tached to this report as Appendix D. It seems the Loss Reserve for
1983 ($385,856,965)represents nearly a $200,000,000 increase overthe

Loss Reserve for 1982 ($159,116,940). This growth in reserves is the
result of a $48,000,000 addition to unpaid but reported claims plus a
$152,000,000 increase in incurred but not reported claims. This sub-
stantial increase in IBNR is primarily the result of the change in
methodology used by the JU A as referred to in the footnote ofTable 2.

In 1984, the J U A closed 628 claim fdes of which 250 were closed with
payment of a total amount of $33,796,374. This represents an average
payment of $ 134,453 as opposed to the average payment of $57,238 in
1980. Total amount paid inclosed claimsfrom 1980 through 1984was

$98,796,374 for 933 paid physician claims for an average of $105,981
during the five year period. An annual breakdown is to be found in
Table 4.

Over the same five year period cases tried to conclusion totaled 143
of which 96 were defense verdicts (67%) and 45 were plaintiff verdicts
(32%). There were two hung juries. Total plaintiff awards amounted to
$13,848,838 or an average verdict of $299,663 overthe five year period.
This data can be found in Table 5 and Table 6 respectively.

The total number of Malpractice cases tried to conclusion from 1975
through June 30, 1985 is 236 of which 28 were General Liability and
264 were malpractice. There have been 31 appeals taken on jury

Table I
Number of Claims by Report Year
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verdicts. The total number of suits entered into Superior Court for the
same period were 4513 Medical Malpractice suits and 230 General
Liability suits for a total 4743. As ofJune 30, 1985, there were still 2276
cases in suit. Table 3 reflects the number of claims settled annually
versus the number of jury verdicts, from 1979 through June 30, 1985.

Table 3
Total # of Files

Year Malpractice Verdicts Closed With Payment
1979-80 26 326
1981 43 191
1982 36 290
1983 24 387
1984 63 393
1985 (6 months) 48 206

Total 240 1793

Table 4

Total No. Total Amount Average
Year Closed CWIP CWOP Paid Payment
1980 283 94 189 $ 5,380,438 $ 57,238
1981 319 127 192 $12,772,467 $100,571
1982 487 179 308 $18,756,195 $104,783
1983 591 283 308 $28,273,834 $ 99,908
1984 628 250 378 $33,613,440 $134,453

Total 2308 933 1375 $98,796,374

$9,796,374 -4- 933 = $105,981 Average Paid Loss as to Physician Claims
over five year period 1980 through 1984.

Trial Results as to Physician Cases Only

Closed Claim File Activity
As to Physician Claims

Table 5

'SO "81 *B2 *3 Total
II 28 29 22 53 = 143Cases Tried to Conclusion

96 (67%)
45 (32%)

2 (1%)

8 21 16 II 40
3 7 12 10 13
0 0 I I 0

Defense Verdicts
Plaintiff Verdicts
Hung Jury
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Year Total Amount Number of Awards Average Awards
1980 $ 226,250 3 $ 75,417$ 226,250 3 $ 75,417
1981 1,753,185 7 250,455
1982 1,566,375 12 107.4481,566,375 12 107.448
1983 6,860,000 10 686,000
1984 3,079,028 13 236,848

$13,848,838 -F 45 = $299,663 Average Verdict as to Physician Cases
over Five Year Period 1980 through 1984.

Table 6
Amounts Awarded by Jury as to Physician Cases

$13,848,838
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The malpractice tribunals were created by Chapter 362 of the Acts of
1975 as a mechanism to discourage the pursuit of frivolous medical
malpractice claims. Under the terms of the Act, any claim for “malprac-
tice, error or mistake against a provider of health care” must first be
heard before a malpractice tribunal. At the tribunal hearing, the plain-
tiff must make “an offer of proof” that will be examined by the tribunal
to “determine if the evidence is properly substantiated and is sufficient
to raise a legitimate question of liability appropriate for judicial
inquiry or whether the plaintiff’s case is merely an unfortunate medical
result.” If the plaintiff fails to meet the tribunal’s required offer of
proof against one or more defendants, the plaintiff will then be
required to post bond in order to pursue further legal action against
those defendants.

The outcomes of JUA cases in malpractice tribunal hearings can be
found in Table 8.

Table 8
Massachusetts JUA Tribunal Results

1976-1984
Total Number of Tribunal Hearings 2338
Findings for Plaintiff 1378 (59%)
Findings for Defendant 960 (41%)
Bonds Posted 367 (38%)
Dismissed After Tribunal 593 (25% ofTotal)

BOARD OF REGISTRATION IN MEDICINE

The Board of Registration in Medicine continues to suffer from
chronic staffing problems because of its organizational location within
the Division of Registration and the Secretariat of Consumer Affairs.
Despite the fact that the Board has been fully funded and authorized
by the Legislature in the past three budgets, the Board has experienced
staffing shortages as high as fifty percent because of difficulties in
securing the necessary approvals for new and replacement hiring.
These staff problems have, unfortunately, severely limited the Board’s
ability to discipline physicians in the Commonwealth. Thus, these
shortages have severely undermined the Board’s efforts in assuring
that quality medical care be provided in the Commonwealth. As such,
these difficulties pose a serious threat to the health and well being of
our citizens.

MALPRACTICE TRIBUNALS
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Table 10
Projections Based on JUA Filings

Occurrence Policies $1 Million/S3 Million Coverage
1 2 3 4

supplemental amount
current billing for 1984-85 payable

rate 1983-84 & 84-85 rate 1984-85

IGP $ 1-800 $ 5,100 $ 4.800 $ 9,900
1 Ps ych 1-800 2,700 2,400 5,100

2 GP-Minor Surgery 3,000 7,700 7,200 14,900
2A Opthalmology 4,100 7.900 7,200 15,100
2A Emergency Medicine 4,100 13,200 12,400 25,600

3 GP-Surgery 4,800 13,300 12.400 25.700
4 ENT, Urol 7.200 18,700 17,400 36.100
5 Anesth. Gen. Surg. 9,600 26,600 24,900 51,500
6 08/GYN, Plastic Surg. 12,900 37,100 34.800 71,900
7 Otho., Neuro..

Thoro. Surgery 15,300 42,500 39,800 82,300

Mature Claims-Made Policies SI Million/$3 Million Coverage
1 2 3 4

supplemental amount
current billing for 1984-85 payable

rate 1983-84 & 84-85 rate 1984-85

' Gp $ 2.000 $ 3,800 S 4.200 S 8.000
1 psych 2,000 1,700 2,100 3,800

2 GP-Minor Surgery 3,100 5,600 6,400 12,000
2A Opthalmology 4,400 5.400 6,400 11,800
2A Emergency Medicine 4,400 10,000 11,000 21.000

3 GP-Surgery 5,100 9,900 11,000 20,900
4 ENT, Urol 7,700 13,700 15,500 29,200
5 Anesth. Gen. Surg. 10,200 19,800 22,100 41,900
6 08/GYN, Plastic Surg, 13,800 27,800 30,900 58,700
7 Otho., Neuro.,

Thoro. Surgery 16,700 32.300 36,100 68,400

Premiums rounded to the nearest $lOO dollars.

Source: Analysis of the JUA Filings by the MMS Actuarial Consultant (Peal Marwick
Mitchell & Co.)
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Source: American Medical Assurance Company (American Medical Association)

Policy Types of Highest
Company Holders Coverage Limit Premium Range/Average

Alabama 2,950 CM/O $5 million $2,257-$ 17,050/$7,000
Arizona 3,200 CM $5 million $3,71 I-$26,958/$9,100
Cal-MIEC 3,218 CM $5 million $4,996-$31,648/$6,430
Cal-NORCAL 6,600 CM $4 million $3,300-$36,000/ N. A.
Cal-SCPIE 8,105 CM $5 million $3,816-$35,720/$7,700

Colorado 2,259 O $5 million $1,584-$16,340/$5,500
Connecticut 954 O/CM $7 million $2,994-$27,081/$9,286
Disl. Columbia 1,062 CM/O $lO million $2,177-$37,202/$7,300
Florida 1,950 CM $4.5 million$5,655-$63,344/$13,500
Georgia 2,681 CM $5 million $1,564-$34,034/$9,200
Illinois 8.226 O $5 million $3,944-$42,700/$ 10,600

Indiana 727 O $300,000 $630-$5,046/$1,345
Kentucky 2.065 CM/O $5.6 million $2,051-$27,726/$4,500
Louisiana 2,050 O $5 million $2,322-$ 19,274/$5,200
Maine 954 CM $7 million $2,858-$25,305/$5,600
Maryland 2.984 CM/O $7 million $2,061-$25,429/$6,500

Michigan 3,950 O $1 million $4,882-$52,305/$7,000
Minnesota 2,600 CM $7 million $1,293-$!9,196/$5,200
Mississippi 2,069 CM/O $5 million $1,802-$26,276/$6,300
Missouri 1,250 O $3 million $2,691-$26,920/$5,600
New Jersey 7,100 O $7 million $4,186-$30,122/$9,000

New Mexico 1.300 O $300,000 $1,224-$7,932/$4',000
New York 14,687 O $3 million $4.561 -$63,31 I/$ 12,500
North Carolina 3,835 CM $5 million $ 1,600-$ 17,129/$3,200
Ohio 4,161 O $5 million $2,391-$20,946 $4,870
Oklahoma 3,764 O $5 million $1,199-$6.804/$4,270

Pennsylvania 6,000 CM/O $600,000 $3,168-$33,261 /$5,600
Tennessee 5,041 CM $l2 million $2,011-$17,823/$6,000
Texas 3,600 O $3 million sl,ooo-$28,000/$5,500
Utah 1,400 CM/O $7 million $ 1,306-$ 18,691 /$5,500
Washington 2,300 RO $7 million $2,151-$25,690/$8,500

Key
Types ol coverage CM is based on claims made. ois based on occurrences. RO is based on
report occurrences.

Premium range is based on $1 million coverage except where maximum amount isless. First year
claims made premiums, which are usually extremely low, are not included in premium range.

Table 11
Physician Owned Liability Insurance Companies
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The Special Commission is acutely aware of the seriousness of the
medical malpractice crisis in Massachusetts and lists its major con-
cerns in this section along with its recommendations.

The Commonwealth’s Board of Registration in Medicine ranks as
one of the lowest in the country in the disciplining of its licensees. The
Special Commission has recommended legislation to correct this prob-
lem (See Appendix F). The proposed legislation would strengthen the
Board’s ability to discipline physicians by creating a disciplinary unit
within the board to investigate all complaints, issue subpoenas, require
the clerk of a superior court to send a copy of the complaint and
finding of the malpractice tribunal to the Board, requiring hospitals to
report denials of staff privileges of physicians, as well as disciplinary
action against a physician to the Board. In addition, require profes-
sional medical organizations to report any disciplinary action thej
take to the board, require the JUA to report to the Board final
judgments, settlements and any other final disposition in medical
malpractice cases to the Board, require officers and employees of
Commonwealth agencies to report to the Board violations by physi-
cians and would grant immunity for individuals who communicate
with physician peer review groups. Finally the legislation would allow
the board to operate as an independent entity, with the Secretary of
Consumer Affairs approving the rules and regulations it promulgates.
The Board would be required to file an annual report as to its activities
with the Special Commission on Medical Malpractice. The Special
Commission also recommends that the Legislature assure adequate
funding and staffing of the Board.

Another area which the Special Commission examined is that of
overhead recovery by physicians. In light of the recent legislation
passed by the General Court in reference to so-called balance billing
and other restrictions placed on physician’s income, the Special Com-
mission is committed to examining methods of allowing physicians to
recover expenses incurred as a business expense such as medical
malpractice premiums. One such avenue explored is included as
Appendix E.

The Special Commission is concerned about the lack of an indepen-
dent audit of the JUA and its relationship with its administering
carrier. With this in mind, the Commission strongly endorses the need

AREAS OF CONCERN AND RECOMMENDATIONS
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for an audit. The Commission has not submitted legislation in this area
because the Legislature has acted in this matter with the passage of
H7027 (H7027 is included as Appendix A).

Another major recommendation of the Commission is the need for
the JU A to establish a significant “risk management program.” The
Commission believes that ifsuch a program is instituted and diligently
pursued by the JUA that significant savings in the system would be
realized. The Commission has not recommended legislation in this
area because H ouse 7027 contains a provision covering this issue. The
Special Commission will comment further in this area, after studying
the results of the audit, in its next interim report.

The Special Commission is also recommending the establishment of
a Stabilization Reserve Fund by the JUA. This proposed legislation is
included as Appendix G.

Finally, the Special Commission is presently studying several propo-
sals for so-called “tort reform.” These areas include: limiting or
capping on general damages with provisions for inflation and special
exemptions; eliminating subrogation and the collateral source rule;
changing the statute of limitations in medical malpractice suits, attor-
neys’contingency fees and the establishing of avictims’compensation
fund. Although the Special Commission believes there would be some
savings if these recommendations were instituted, there has been no
firm cost estimates by any witness appearing before the Commission’s
hearings or in any data submitted to the Commission. Thus, the Com-
mission is reluctant to make any legislative recommendations in this
area without definitive cost benefits analysis.

The Special Commission has included for information purposes
only, a copy ofthe proposed increased rates for physicians recommend-
ed by the JUA and a comparison of the present Massachusetts rates
with those of other states. These are reported in Table 10and Table 11
respectively.

At this point, it seems fair to say that conclusive data on proposed
malpractice insurance rate increases have not been made available
especially in light of the extreme range in suggested premiums from the
various participants in the rate hearing process. Though market availa-
bility has been constant, the problem of extraordinary premium in-
creases, however, remains with us and a solution to this problem, in all
likelihood, depends on our ability to achieve a much better under-
standing of the nature and causes of the malpractice insurance crisis
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than has heretofore been possible. The Special Commission is commit-
ted to abide by its legislative mandate in Section 12, paragraph 2,
Chapter 362 of the Acts of 1975which states in part “Said commission
shall, in the course of its investigation and study, consider, among
other questions it deems relevant, the scope and extent of the malprac-
tice problem; reasons for the increase in malpractice claims;. . . alter-
native approaches and proposed solutions to the malpractice problem
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Suffolk. February 8, 1985. - May 30, 1985.
Present: Hennessey, C.J., Wilkins, Lynch, & O’Connor, JJ.

Administrative Law
,

Standard of proof. Substantial evidence.
Insurance, Rating, Commissioner of Insurance, Medical mal-

practice insurance.

Civil action commenced in the Supreme Judicial Court for the
county of Suffolk on June 7, 1984.

The case was reported by Abrams, J.

Acheson H. Callaghen, Jr. ( Michael J. Lacek with him) for the
plaintiff.

Stephen S. Ostrach, Assistant Attorney General (Stewart Kemp
with him) for the Commissioner of Insurance.

Michael T. Gengler for the intervener.

HENNESSEY, C.J. This case was commenced, pursuant to G.L.
c. 175A, § SA, by the filing in the Supreme Judicial Court for the
county of Suffolk of a complaint for review of the decision of the
Commissioner of Insurance (Commissioner) establishing medical mal-
practice insurance rates for physicians and surgeons, effective July 1,
1983. The case was reserved and reported to the full court without
decision by a single justice, upon the record of the hearing before the
Commissioner.

The complaint 1 was brought by the Medical Malpractice Joint
Underwriting Association of Massachusetts (JU A), a nonprofit associ-
ation established pursuant to St. 1975, c. 362, § 6, and to a plan of
operation promulgated by the Commissioner. The JU A is authorized
to issue policies of medical malpractice insurance to licensed physi-

THE MEDICAL MALPRACTICE JOINT UNDERWRITING
ASSOCIATION OF MASSACHUSETTS vs.

COMMISSIONER OF INSURANCE.

AFFIDAVIT A.

1. Originally, a second appeal was filed in the county court by the Independent Insurance Agents
of Massachusetts, Inc. (HAM), which participated in the hearings before the Commissioner.
Upon the joint motion of the parties, the two cases were consolidated for the purpose of
appeal. Following the reservation and report by a single justice, HAM withdrew its appeal.
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I

dans and hospitals in Massachusetts at rates fixed and established by
the Commissioner under G.L. c. 175A, §5 A. The single justice allowed
the motion of the Massachusetts Medical Society (MMS), a partici-
pant in the rate hearings, to intervene in the appeal.

The relevant facts are as follows. On April 1, 1983, the .JUA filed a
recommendation for a 162.7% increase in medical malpractice insur-
ance rates for physicians for the period July 1, 1983, to June 30, 1984.
On June 2, 1983, the Commissioner published a notice of hearing on
that request. The hearing, presided over by the Commissioner, was
held on six days between July 13 and August 15, 1983. The JUA, the
MMS, the Independent Insurance Agents of Massachusetts, Inc.
(HAM), and the State Rating Bureau (SRB) participated.

On May 18, 1984,2 the Commissioner issued his decision ordering a
42% average increase in rates for physicians for the period beginning
July 1, 1983. Both the MMS and SRB had recommended that any rate
increase be capped at 50%, although their advisory filings indicated
that increases of 90.7% (SRB) or 62% (MMS) were actuarially
indicated.

On June 7, 1984, the JUA filed an appeal of the Commissioner’s
decision alleging that the rates established are not “adequate, just,
[and] reasonable” as required by G.L. c. 175A, § 5A,’ and are not
“actuarially sound”and “calculated to be self-supporting” as required
by St. 1975, c. 362, § 6. 4 Specifically the JUA claims that the Commis-
sioner erred in; (1) imposing an especially high standard of proof on

2. On April 12, 1984, the JUA tiled a complaint in the nature of mandamus in the Supreme
Judicial Court for the county of Suffolk to compel theCommissioner to issue his decision. On
April 18, 1984, the JUA and the Commissioner stipulated that a decision would he made h\
May 18, 1984.

3, General Laws c. 175A, § SA, provides in relevant part: “The Commissionershall, annually on
or before December first, after due hearing and investigation, fix and establish fair and
reasonable classification of risks and adequate, just, reasonable and nondiscriminatory
premium charges on claims made and occurrence basis to be used and charged by companies
in connection with the issue or execution of medical malpractice insurance for the ensuing
calendar year or any part thereof."

4. Statute 1975, c. 362, § 6, as amended by St. 1980, c. 333, provides in relevant part: "Effective
after the initial year of operation rates, rating plans and any provision for recoupment
throughpolicyholder assessment or premium rate increase, shall be based upon theassocia-
tion's loss and expense experience, and investment income from unearned premium and loss
reserves together with such other information based upon such experience as the commis-
sioner may deem appropriate. The resultant premium rates shall be on an actuarially sound
basis and shall be calculated to be self-supporting."
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proponents of a rate increase; (2) ruling that G.L. c. 175A, § SA, does
not require the rates to be self-sustaining in each rating period; and (3)
establishing an average rate increase which is lower than the recom-
mendation of any expert actuarial witness and which is unsupported
by substantial evidence in the record. We agree that the Commissioner
misinterpreted the applicable statutes and, as a result, reached a deci-
sion that is not supported by substantial evidence in the record. We
therefore reverse and remand the case to the Commissioner for pro-
ceedings consistent with this opinion.

1. Standard of Proof.
The Commissioner applied to these proceedings the “evidentiary

standard” set forth in a decision of his predecessor establishing medi-
cal malpractice rates for 1976-1977. See 211 Code Mass. Regs. § 61.00
(1978). He quoted from that earlier decision in relevant part; “Balanc-
ing the costs of an overestimate [of rates] against those of an underes-
timate, we feel compelled to place a substantial evidentiary burden on
those who would seek higher rates. We will not reject arguments for
increases on this basis, but we will require that they be justified better
than we might in a more conventional rate case.” The JUA contends
that the Commissioner erred by imposing an especially high evidenti-
ary burden on proponents of a malpractice insurance rate increase and
that his error materially contributed to the establishment of an inade-
quate rate. We agree.

At the outset, we note that the controlling statutes do not subject
proponents of rate increases to a higher standard of proof than is
required of those seeking lower rates. General Laws c. 175A, § SA,
states that the Commissioner shall fix and establish “adequate, just,
reasonable and nondiscriminatory premium charges . . .” In St. 1975,
c. 362, § 6, the Legislature further provides that “[t]he resultant pre-
mium rates shall be on an actuarially sound basis and shall be calcu-
lated to be self-supporting.’’The Legislature has directed the Commis-
sioner to set rates that meet these standards, regardless of whether such
rates result in an increase or decrease of premium charges.

In the absence of a statutory provision to the contrary, we have held
that “[p]roof by a preponderance of the evidence is the standard
generally applicable to administrative proceedings.” Craven v. State
Ethics Comm 'n, 390 Mass. 191,200 (1983). A higher standard of proof
is required only “in a very limited number of cases where ‘particularly
important individual interests or rights are at stake.’ ” Id ., quoting
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Herman <& MacLean v. Huddleston, 459 U.S. 375, 389 (1983). See
Guardianship of Rue, 383 Mass. 415, 423 (1981) (higher standard of
proof required in civil case only when person may receive stigma
comparable to criminal conviction and faces loss of liberty). We have
noted that the “imposition of even severe civil sanctions that do not
implicate such interests has been permitted after proof by a prepon-
derance of the evidence.” Craven, supra at 200, quoting Herman
MacLean, supra at 389-390. According to these principles, it is clear
that the monetary interests at stake in these proceedings do not merit
the impositon of a heightened evidentiary standard. Furthermore, it is
unclear from the Commissioner’s decision just what standard he did
apply. We have indicated that the adoption of an intermediate stand-
ard of proof, such as the “clear and convincing” standard, too often
serves as the functional equivalent for the more familiar ‘reasonable
doubt standard.” Guardianship of Roe, supra at 424, quoting Cus-
tody ofa Minor (No. I), 377 Mass. 876, 885(1979). See Stone v. Essex
County Newspapers, Inc., 367 Mass. 849, 877-878 (1975) (Quirico, J.,
dissenting). At least once in his decision the Commissioner refers to the
applicable standard as “more stringent” than the “compelling evidence
standard.”

The Commissioner and MMS contend that it is routine practice to
assign the burden of proof to the proponent of an insurance rate
increase and that the Commissioner only required a “somewhat high-
er” “weight of that burden” in setting malpractice insurance rates. To
support theircontention, they cite cases arising under statutes regulat-
ing workers’compensation insurance rates, G.L. c. 152, § 52, noncom-
pulsory motor vehicle insurance rates, G.L. c. 175A, § 7, insurer
contracts for medical and surgical services, G.L. c. 1768, § 4, and
public utility rates, G.L. c. 164, § 94. However, such cases are inap-
posite fortwo reasons. First, the Commissionerdid not simply allocate
the burden of persuasion to the JUA as the proponent of a rate
increase. He required an especially high degree of proof in support of
the JUA’s recommendation. None of the cases cited requires propo-
nents of rate increases to support their proposals with more than a
preponderance of the evidence. More importantly, the cases relied
upon arise under statutes authorizing the Commissioner only to ap-
prove or disapprove rate filings rather than to fix rates himself. In
contrast, G.L. c. 175A, §5 A, requires the Commissioner to investigate,
fix, and establish medical malpractice insurance rates in conformity
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with statutory requirements. Cognizant of this difference in the Com-
missioner’s statutory duties, we have placed the burden of proof on
insurer-petitioners where they are responsible for filing a proposed
rate increase. Liberty Mut. Ins. Co. v. Commissioner ofIns. , 366 Mass.
35, 42 (1974). Massachusetts Medical Serv. v. Commissioner oj Ins.,
346 Mass. 346, 348(1963). Although the JU A was the first to request a
malpractice insurance rate increase, it was the Commissioner who
formally initiated the rate-making proceedings by issuing notice of the
hearing. In light of his duties under G.L. c. 175A, § SA, we think the
essential principle is that the record must support the Commissioner’s
decision.

Despite the absence of any statutory provision which varies the
standard of proof required in medical malpractice insurance rate
hearings, the Commissioner argues that his view comports with legisla-
tive intent as evidenced by the design of St. 1975, c. 362, § 6. Incorpo-
rating the reasoning of a predecessor Commissioner’s 1976-1977 deci-
sion, he cites the statute’s “asymmetry of treatment between rate
surpluses and rate deficits” and concludes that the remedy provided
for premium undercharges is more explicit, more effective, and im-
poses lower social costs. Therefore, he concludes, the Legislature
implicitly expressed a preference for erring on the side of setting
inadequate rates and accordingly intended the use of “an asymmetrical
burden ofproof. ”There are several flaws in this reasoning. At the time
St. 1975, c. 362, § 6, was enacted and at the time of the Commission-
er’s 1976-1977 decision construing that statute the JUA was to
recoup deficits by either an assessment on policyholders or a prospec-
tive increase in rates. If, on the other hand, malpractice insurance rates
resulted in any profit to the JUA, the surplus could either be refunded
to policyholders in the form of a dividend or added to the JU A’s loss
reserves. In the 1976-1977 decision the Commissioner reasoned that,
given the imprecision of medical malpractice insurance rate setting
and the likelihood that the rates set would be imperfect, the availability
of two mandatory methods of recouping deficits meant that the JUA
was better protected against inadequate rates than policyholders were
protected against excessive rates. In 1980, the Legislature amended the
statute by eliminating the assessment on policyholders as a means of
recouping deficits, leaving only the possibility of prospective rate
increases. St. 1980, c. 333. As a result of this legislative change, the
alleged asymmetry in the statute has been eliminated.
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The Commissioner maintains that requiring a higher standard of
proof for rate increases remains warranted by policy considerations.
He contends that a rate increase of the magnitude proposed by the
JUA would “cause serious dislocations in the health care market”
which the Legislature intended to minimize by enacting St. 1975, c.
362, § 6. He speculates that, in the event rates prove excessive and a
refund is given, physicians could pocket the refund dividends and reap
a windfall while patients, who bore the cost of the high premiums,
would receive nothing. The Commissioner further justifies his position
by noting that, as the only underwriter of medical malpractice insur-
ance, the JUA is not in danger of losing policyholders to private
carriers should it incur a deficit and be forced to impose a prospective
rate increase. Finally, he claims that growing JUA reserves will
cushion the impact of inadequate rates by allowing the insurer to
operate until losses are recouped.

The JUA has raised strong counter arguments to the Commission-
er’s rationale. 5 More importantly, however, we have stated with regard
to the Commissioner’s analogous duty under G.L.c. 175, § 1138, to set
“adequate, just, reasonable and nondiscriminatory premium charges”
for motor vehicle liability insurance, that he “shall be bound in good
conscience to consider the evidence, to be guided by that alone, and to
reach his conclusion uninfluenced by extraneous considerations which
in other fields might have play in determining purely executive action.”
American Employers’ Ins. Co. v. Commissioner oj Ins., 298 Mass. 161,
167-168 (1937), quoting Morgan v. United Slates, 298 U.S. 468, 480

(1936). The Commissioner’s arguments do not demonstrate any legisla-
tive preference for erring on the side of inadequate medical malprac-
tice insurance rates. Nor do we think that the statutes allow him the
discretion to apply extraordinary standards of proof with that “ex-
traneous consideration” in mind. Although deference may be due to

5. The JUA argues, with good sense, that unfairness to both physicians and patients may result
from the establishment of either inadequate or excessive rates. While a refund to policy-
holders may never reach patients, a prospective rate increase will be assessed directly against
future generations ofphysicians and indirectly against patients who have derived no benefit
from the former inadequate rates.
The JUA also disputes the Commissioner's reference to its loss reserves as cushioning the
effect of inadequaterales. As a nonprolil association, the JU A maintains reserves in order to
pay known and anticipated claims. These reserves do not represent a surplus or profit that
allows the JUA to operate on inadequate premiums.
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longstanding administrative construction, it is ultimately our responsi-
bility to interpret the applicable statutes. Johnson v. Martigneiti, 374
Mass. 784, 790 (1978). In doingso, we look to the plain language of the
statutes for our principal insight into legislative purpose. Hoffmans.
Howmedica. Inc., 373 Mass. 32, 37 (1977).

While we appreciate the unusual complexity of malpractice insur-
ance rate setting and realize that the Commissioner must exercise
independent judgment in weighing widely varying predictive data, he
cannot attempt to mitigate potential errors by skewing the process
against a rate increase. The legislative mandate is clear. After a fair and
even-handed appraisal of all the evidence, the Commissioner is to
exercise impartial judgment in seeking to establish adequate, just,
actuarially sound, and self-supporting rates.

I n at least one area, the Commissioner’s decision suggests the impact
of his error regarding the applicable standard of proof. Among the
most contested of the rate components was the projection of overall
claim frequency for 1983-1984. The JU A proposed the adoption of an
annual frequency trend, based upon past JUA experience. While
conceding that claim frequency has been rising in the recent past, the
Commissioner found insufficient evidence that this trend would con-
tinue. Instead he allowed a one-time increase of 15%in the base fre-
quency rate to reflect the potential effect of our decision in Harnish v.
Children's Hosp. Medical Center, 387 Mass. 152(1982) (recognizing a
cause of action for failure to disclose information sufficient to allow
the patient to give informed consent). In rejectingthe JU A’s proposal,
the Commissioner stated, “I would be justified in finding the evidence
as a whole insufficient to dislodge the null hypothesis [i.e., presump-
tion that no frequency adjustment should be made] in light of the
compelling evidence standard applied generally to frequency adjust-
ments and, in particular, the even more stringent evidentiary standard
applied in thisproceeding" (e. mphasis added). Whether or not the JUA
proposal on claim frequency was justified, it cannot properly be sub-
jected to this “more stringent evidentiary standard.”

The Commissioner’s error with respect to the standard of proof
applied in the proceedings is sufficient reason to reverse and remand
his decision. However, because the other issues raised by the JUA’s
appeal are likely to reappear in future proceedings, we will consider
their merits as well.
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The JU A also argues that the Commissioner failed to comply with
his statutory obligation to set “actuarially sound” and “self-supporting
rates” for each rating period. According to G.L. c. 175A, § SA, “[t]he
commissioner shall, annually on or before December first, after due
hearing and investigation, fix and establish fair and reasonable classi-
fication of risks and adequate, just reasonable and nondiscriminatory
premium charges on claims made and occurrence basis to be used and
charged by companies in connection with the issue or execution of
medical malpractice insurance for the ensuing calendar year or any
part thereof.” In addition the Legislature has required that the rates for
medical malpractice insurance be established on “an actuarially sound
basis and . .

. calculated to be self-supporting.” St. 1975, c. 362, § 6.
Despite this legislative mandate, the Commissioner has indicated that,
in his judgment, “the statute does not require the rates to be self-sus-
taining in each annual rating period.” While concluding that an aver-
age rate increase of 42% was actuarially necessary, he stated that he
would be inclined to place an artificial cap on increases, as proposed
by the MMS and SRB, “were the actuarially indicated rates in my
judgment significantly higher than 1 have found.” We disagree with the
Commissioner’s interpretation of the statutes. A fair reading of the
statutes in their entireties, including the recoupment provisions of c.
362, § 6, leads us to conclude that the Commissioner is required to set
actuarially sound rates on an annual basis.

The language of G.L. c. 175A, § SA, is based upon and is virtually
identical to the provisions of G.L. c. 175, § 1138, authorizing the
Commissioner to fix rates for compulsory motor vehicle insurance.
Consequently the decisions ofthis court interpreting and applying the
standards of § 1138 are equally applicable here. Commonwealth v.
Hartnett, 3 Gray 450,451 (1855) (“[Wjhen the .. . legislature, in a later
statute, use the terms of an earlier one which has received a judicial
construction, that construction is to be given to the later statute”). In
construing § I 138 we have held that rates must be adequate for each
rating period. Insurance Rating Bd. v. Commissioner of Ins., 359
Mass. 111, 115 (1971)- We stated that, “[rjates are not adequate, fair
and reasonable if a large aggregate loss for the preceding year and a
probable greater loss for the year in issue are ignored and the preceding
year’s rates simply renewed.” Id.

With respect to medical malpractice insurance, the JUA’s rates

2. Actuarially Sound Rates.
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“shall be based upon the association’s loss and expense experience,
and investment income from unearned premium and loss reserves
together with such other information based upon such experience as
the commissioner may deem appropriate.” The statute creating the
JUA provides that the association’s purpose is “to provide medical
malpractice insurance on a self-supporting basis'.” Any profits earned
by the JUA are to be added to the association’s reserves to meet future
identifiable losses or are to be returned to policyholders as a dividend.
We have already discussed the mechanism by which the JUA is to
recoup deficits caused by inadequate premium rates. By providing that
rates are to be based on the JU A’s “loss and expense experience” and
by setting out specific recoupment procedures for inadequate or exces-
sive rates, the Legislature has demonstrated that it intended malprac-
tice rates to be self-supporting on an annual basis.

Although the Commissioner contends that the rate he set was calcu-
lated to make the JUA self-supporting for 1983-1984, he has continued
to argue that the statutes do not compel him to do so. He relies upon
rate-setting decisions in the automobile insurance industry for the
proposition that he has discretion to spread the impact of rate changes
over more than one year6 and to engage in “normative ratemaking,”
i.e., incorporating cost control into the ratemaking process. First, it is
important to note that in setting motor vehicle insurance rates the
Commissioner is not confronted with the specific requirements of St.
1975, c. 362 § 6. However, even if we assume identical rate-setting
duties for both medical malpractice and motor vehicle insurance, the
Commissioner’s reliance on cases reviewing the latter rates is mis-
placed. In Massachusetts Aulo. Rating & Accident Prevention Bureau
v. Commissioner of Ins., 381 Mass. 592,602-603 (1980), and Massachu-
setts Auto. Rating & Accident Prevention Bureauv. Commissioneroj
Ins., 384 Mass. 333, 337-338 (1981), we affirmed the Commissioner’s
adoption of an allowance for company operating expenses that was
lower than the average expenses of all insurers. Because of the wide
variation in the expenses of competing automoble insurance compa-
nies, we recognized that the Commissioner had “considerable discre-
tion to exclude the highest costs from consideration, even though he

6. It is unclear what authority the Commissioner relies upon for this proposition. The motor
vehicle rate cases he cites, which are discussed above, are relevant only to his argument
concerning normative ratemaking.
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cannot prove how they can be reduced.”3B4 Mass, at 337-338, quoting
381 Mass, at 603. Here, however, there can be no evidence of such
variation in operating expenses because only the JUA is offering
medical malpractice insurance in the Commonwealth. Nor does the
record provide any evidence that the JUA’s expenses are excessive.

In Attorney Gen. v. Commissioner oj Ins., 370 Mass. 791, 804
(1976), we agreed in principal "that regulation should provide cost
control as well as cost observation.” There the parties disagreed over
the use of internal versus external (i.e.. Consumer Price Index) data in
projecting automobile claim costs. The Commissioner proposed to
examine both internal and external data and employ the lower esti-
mate. We expressed our “doubt that the Commissioner’s rule of pref-
erence would always be appropriate. For if the cost changes reflected in
the internal dataare not subject to control by the insurer, then recogniz-
ing only the lower costs shown in an external index would go beyond
subjecting a regulated industry to the rigors ofsimulated competition;
it would prevent legitimate price changes based on real and uncontrol-
lable changes in costs.” Id. at 805. In thiscase there is no evidence that the
JUA’s claim costs are excessive due to the association’s failure to
exercise internal controls. Nor is there evidence that an external index,
like the Consumer Price Index, would validly indicate a trend in the
level of medical malpractice claim costs. Without such specific find-
ings, there is no sound basis for the Commissioner to engage in
normative ratemaking.

These arguments and others7 by the Commissioner indicate that,
although he claims to have set “actuarially sound” and “self-support-
ing rates,” he was influenced by factors extraneous to and even incon-
sistent with that obligation. We cannot assume that such erroneous
considerations played no role in the selection of a rate lower than that
recommended as actuarially necessary by any of the expert witnesses.
Accordingly, upon remand, the Commissioner is to set a rate that is
actuarially indicated and calculated to be self-supporting of the 1983-
1984 period.

3. Substantial Evidence.
Finally, the JUA alleges that the rates established by the Commis-

7. Otherarguments which could undermine the selection ol anactuarially justified and self-sup-

porting rate are discussed supra. They include construing thestatutes as expressing legislative
preference for erring on the side of inadequate rates and relying upon the JU As monopolistic
status and loss reserves to cushion the impact of such inadequate rates.
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sioner, which were significantly lower than the recommendations of
any expert actuarial witness, were not supported by substantial evi-
dence in the record. We agree.

We have held that motor vehicle insurance rates set under the
analogous provisions G.L. c. 175, § 1138, must be supported by
reasonable evidence, Massachusetts Auto. Rating & Accident Preven-
tion Bureau v. Commissioner of Ins., 389 Mass. 824, 827, 828 (1983),
and that this standard is indistinguishable from the substantial evi-
dence standard contained in G.L. c. 30A, § 1(6), Workers' Compens-
ation Rating & Inspection Bureau of Mass. v. Commissioner of Ins.,
391 M ass. 238. 244-245 (1984). Substantial evidence is “such evidence as
a reasonable mind might accept as adequate to support a conclusion.”
New Boston Garden Carp. v. Assessors ofBoston, 383 Mass. 456,466
(1981), quoting from G.L. c. 30A, § 1 (6). Under this standard, “we are
not required to affirm . . . merely on a finding that the record contains
evidence from which a rational mind might draw the desired infer-
ence.” Id. Rather, our determination of the substantiality of the evi-
dence must be made “upon consideration of the entire record,” Id.,
quoting G.L. c. 30A, § 14 (8), including “whatever in the record fairly
detracts from its weight.” Id., quoting Universal Camera Corp. v.
NLRB. 340 U.S. 474, 488 (1951). See L.L. Jaffe, Judicial Control of
Administrative Action 600-602 (1965).

The JUA contends that the Commissioner’s 42% rate increase is
lacking in evidentiary support because it is 20% lower than the recom-
mendation of any of the expert actuarial witnesses. Their recommend-
ed increases were 62% (MMS), 90.7% (SRB), and 162.7% (JUA).
Because the Commissioner’s decision fell significantly below this
range, the JUA argues that the rates he set were not actuarially
justified. To support its position, the JUA cites Massachusetts Auto.
Rating <& Accident Prevention Bureau v. Commissioner of Ins., 362
Mass. 43, 46 (1972), where we reversed the Commissioner’s proposed
rates for “increased limits” motor vehicle insurance as “contrary to the
recommendations of all experts who testified at the hearing.” This
case, however, is unlike the 1972 motor vehicle insurance rate-setting
case. There the Commissioner wholly rejected the recommendations
of the expert witnesses with respect to adjusting the rates to reflect the
impact of the recently enacted “no-fault law,” St. 1970,c. 670, § 6. Here
the Commissioner combined different rate components proposed by
various expert witnesses to arrive at a lower insurance rate than any of
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these experts proposed. x The Commissioner claims that each of these
separate components is an independent variable supported by substan-
tial actuarial evidence in the record. 9 See Massachusetts Auto. Rating
& Accident Prevention Bureau v. Commissioner of Ins., 381 Mass.
592,609 (1980) (separate rate factors should be computed consistently
with other assumptions made).

We cannot agree with the JUA that the Commissioner’s method is
by itselfsufficient proof that his decision was not based on substantial
evidence in the record. In Boston Edison Co. v. Department of Puh.
Utils., 375 Mass. I, 12 (1978), we approved the department’s decision
fixing a cost of capital for Boston Edison which was not based on the
testimony of any one witness but was “a reasoned composite of all the
evidence,” based upon an evaluation of “the strengths and weaknesses
of each witness’s testimony.” Similarly, in Attorney Gen. v. Commis-
sioner of Ins., 370 Mass. 791, 810 (1976), we refused to overturn the
Commissioner’s choice of a trend and projection factor which was the
average of the estimates of the hearing participants. In Appellate Tax
Board cases we have long recognized that ”[t]he board was not re-
quired to believe the testimony of any particular witness but it could
accept such portions of the evidence as appeared to have the more
convincing weight.” Assessors of Quincy v. Boston Consol. Gas Co.,
309 Mass. 60, 72-73 (1941). See General Elec. Co. v. Assessors ofLynn,
393 Mass. 591,605 (1984). North American Philips Lighting Corp. v.
Assessors of Lynn, 392 Mass. 296, 300 (1984). We see no reason,
especially given the nature and complexity of malpractice insurance
rate setting, that the Commissioner should not be allowed comparable
discretion in exercising his independent judgment as long as his find-

8. For the purposes of this appeal, the relevant components are the frequency with which
malpractice claims will occur in the future and the "severity" or estimated average cost of
claims in the projected period. The frequency component takes into account the ratio of
claims closed with indemnity payment to total claims(CWIP) as well as theoverall frequency
of reported claims. The Commissioner adopted the M MS approach on CW IP. a combination
of the MMS and SR B positions on absolute frequency, and the SRB position with regard to

severity of claims.

9. The JUA contends that frequency and severity components are necessarily and mathemati-

cally interrelated and that by combining allegedly inconsistent estimates of these components

from the testimony of different witnesses the Commissioner arrives at a decision which is
logically inconsistent and actuarially incorrect. Without deciding the merits of this conten-
tion, we note that the Commissioner’s findings are insufficient to establish that each of the
components he employed was in fact independent and supported by substantial evidence.
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ings are sufficiently supported by the evidence. It is the latter safeguard
that we find lacking in the Commissioner’s decision.

In each of the cases cited above, the decision we affirmed fell within
the range of the expert testimony, even though it was not proposed by
any single witness. Here the Commissioner’s rate increase was signifi-
cantly lower than all the actuarial recommendations. In these circum-
stances we have noted that greater specificity in administrative find-
ings and conclusions may be required in order to determine whether
the substantial evidence standard has been met. New Boston Garden
Corp. v. Assessors ofBoston, 383 Mass. 456, 467 (1981). The purpose
of our review is “to limit the opportunity for transmuting a preconcep-
tion into judgment by picking and choosing what will support that
preconception and willfully ignoring whatever weighs against it.” Id.
at 474 n. 1 i, quoting Jaffe, supra at 607. In light of the specific require-
ment in St. 1975, c. 362, § 6, that the JUA’s rates be “actuarially sound”
and “self-supporting,” we think that a decision setting rates below the
level recommended by every actuarial expert which nonetheless
relies upon their methodologies must clearly demonstrate that each
selected rate component is truly independent and is supported by
substantial evidence. On the record before us, we do not find sufficient
support for the Commissioner’s decision.

For all of the foregoing reasons, we reverse and remand the case to
the Commissioner for reconsideration in accordance with our inter-
pretation of the controlling statutes. In reviewing this matter, the
Commissioner should take into account more recent JUA experience
in order to bring the advantages of hindsight to bear on the rate-setting
process. Massachusetts Auto. Rating & Accident Prevention Bureau
v. Commissioner of Ins., 362 Mass. 43, 47 (1972). See New England
Tel. & Tel. Co. v. Department of Pub. Utils., 360 Mass. 443, 494
(1971); Opinion ofthe Justices, 328 Mass. 679, 687 (1952).

4. Conclusion.
Judgment is to be entered in the county court reversing the decision

of the Commissioner setting rates of medical malpractice insurance for
July, 1983 June, 1984, and remanding the case for further proceed-
ings in accordance with this opinion.

So ordered.
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MINORITY REPORT
Recommendation of Frederick J. Duncan, Jr.. M.D.

As a physician practicing on Cape Cod, and as a member of the
Special Commission which has heard many hours of testimony at
three public hearings during the fall, 1985, it is clear to me that we are
no longer discussing the possibility of avoiding a medical malpractice
crisis. The anticipated huge increases in the cost of medical malprac-
tice insurance and inadequate coverage coupled with physicians’inabil-
ity to pass their costs through to their patients under existing Massa-
chusetts law, has been sufficient to drive many of our older and most
experienced physicians into early retirement, to cause other physicians
to locate their practices in other states, and to deter young physicians
from establishing their practices in Massachusetts. Only legislation
will prevent the crisis from growing to catastrophic proportions.

The legislature has had a chance to study and consider tort reform;
the Massachusetts Medical Society filed a series of tort reform bills in
December 1984 and 1983 for consideration during this (1985) and the
previous (1984) legislative sessions. The legislature has had over a year
to study these bills and make any modification it might deem appropri-
ate. Further study of tort reform at this time is no substitute for the
action that is needed.

There is no reason to expect a magic solution from a study of the
JU A. A study of the JU A claims data, along the lines suggested by the
Massachusetts Medical Society, could be expected to resolve doubts
concerning the reliability of some of the data used by the Commis-
sioner of Insurance to set rates. Hopefully some savings could be
realized in future JUA rate cases because of such a study. We must
recognize, however that a JUA study, standing alone, will not have any
impact on the rate case now before the Commissioner or on the tort
litigation environment in Massachusetts. The JUA should be encour-
aged to establish rates based also on work volume to retain physicians
in part time practice. (Teaching and/or administrative responsibility,
young mothers, physicians beginning or winding down practice.)

Physicians in Massachusetts know what it means to “study” issues.
Last year the Governor signed Ch. 192 of the Acts of 1984 into law.
That statute, known as the Blue Shield ban on balance billing, con-

AFFIDAVIT B
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tained a provision for a study of Blue Cross and Blue Shield. We are
now two weeks away from the expiration of that study, and the
Commission established to make the study has yet to meet.

Now we see the consequences of such prohibitions against passing
on costs; physicians are being squeezed out of practice in Massachu-
setts. Physicians did not need an elaborate Commission or prolonged
study to come to that realization, nor should members of the Special
Commission expect that we can ride out the malpractice crisis by
studying it.

It is essential that this legislative session not end without action by
the legislature on the medical malpractice issue. At the very least, there
must be an immediate stabilization of insurance rates. This should be
accompanied by comprehensive tort reform. We all have a responsibil-
ity to avert what is a very real threat to the public health and safety, and
to do it now.

The adverse effects of:
1) Ch. 192 - Acts of 1984 (Blue Shield ban on balance billing)
2) Ch. 311 Acts of 1984 (Medex ban on balance billing)
3) Senate 217 Ch. 415 Acts of 1985 (Physician electing to treat

medicare patients is mandated to accept medicare payment as acondi-
tion of licensure coupled with the financial strain of liability premiums.

4) inadequate Medicaid reimbursement, and
5) inadequate workmen’s compensation reimbursement (tied to

Medicaid rates)
makes practice in Massachusetts very unappealing. The citizenry

will suffer as a consequence because of decreasing access to specialists
such as vascular and general surgeons, orthopedists, obstetricians, etc.

Contained within bills H6829 and H6809, recently filed, are many of
the same concepts enumerated in 51765, SIO7O, 51763, 51764, 5916,
51766, S9lB, 51069, 51746, 5917 filed in 1984 and/or 1983 for which
public hearings were held in 1984and 1985. The 99th (federal) Congress
has before it SlBO4 introduced by Sen. Hatch et al. and referred to the
Committee on Labor and Human Resources (Sen. Hatch Chrmn.)
which provides for Federal incentive grants to encourage state health
care professional liabilty reform. Many states have enacted bills re-
forming professional liability. The time for action by the Massachu-
setts Legislature is now.
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Commissioner, attached is the Report of Examination of the Joint
Underwriting Association of Massachusetts (in memo form) and also
a copy of a memo on the Joint Underwriting Association of
Massachusetts Loss Reserves.

TO; ROBERT J. MULLIGAN, DIRECTOR, FIELD AUDIT
FROM: JOAN MULLIGAN, INSURANCE EXAMINER
DATE; JUNE 20, 1984
RE: THE JOINT UNDERWRITING ASSOCIATION OF

MASSACHUSETTS

Pursuant to vour instructions, an examination has been made of the
claims and claim payment procedures of the Medical Malpractice
Joint Underwriting Association of Massachusetts, Boston. Massachu-
setts.

Review of Claims Procedure Handbook.
Examiners reviewed the claims procedures as set forth in the Compa-

ny Handbook. Particular attention was paid to guidelines for establish-
ing and adjusting loss reserves. The Company procedure was outlined
in the Handbook as follows;

DATE: SEPTEMBER 4, 1984

AFFIDAVIT C

MEMORANDUM

TO: PETER HIAM, COMMISSIONER
FROM: ROBERT J. MULLIGAN, DIRECTOR, FIELD

AUDIT SECTION

RE: REPORT OF EXAMINATION OF THE JOINT
UNDERWRITING ASSOCIATION OF MASSACHU
SETTS

MEMORANDUM

INTRODUCTION

SCOPE OF EXAMINATION
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Reserves
I. The purpose of such reserves is the prompt segregation, once the

claim has been reported, of a sufficient portion of the Company’s
assets for any payment that may ultimately be required.

2. Reserves should always reflect the exposure of the Company.
For this reason, every reserve should be determined almost entirely by
the damage potential rather than the liability aspects of this case.

3. Reserve adequacy should always be considered and adjustment
promptly made whenever there is a material development in a case
affecting the Company’s potential exposure, thus issuing stability of
reserves.

4. When payment is made in setting a claim, the payment replaces
the reserve on the case. Nothing is accomplished, therefore, by adjust-
ing a reserve when making final payment.

5. Expenses should not be considered in establishing case reserves.

Establishing Reserves
All reserves must not be approved by a person with greater settle-

ment authority than the person establishing the reserve, with one
exception. Claim technicians may approve reserves on claim represen-
tative or fee adjuster handled files up to the reserve amount of $5,000.
The initial reserve should be established and coded as soon as suffi-
cient evidence has been secured and wherever possible in less than 21
days after receipt of the first notice of claim.

1. Reserve Requirements
It is necessary to incidate a reserve on a Change and Disposition

Notice for every liability claim that is being reported to the Head
Office. A copy of the C and D notice should remain in the handling
office claim file.

2. Minimum Reserve
The minimum reserves to be indicated are as follows:

OPD $ 100 All Cases (Changes should not be made in incre-
ments of less than $500.)

AT — $ 100 Medical Pay
$350 Bodily Injury

LOA $lOO Medical Pay
$350 All other LOA claims

APD $ 25 With no reserve changes reported unless they
equal or exceed $lOO.
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Whenever a claim involves a deductible, insured’s retention, fran-
chise clause, penalty clause or similar provision in a policy issued by
the Company, or whenever the coverage provided by the Company
policy is in excess of contributing with other insurance available to the
insured, the reserve set by the claim office shall be the ultimate net loss
to the Company.

4. Head Office Reserving Authority
No reserve exceeding $lOO,OOO may be established on any one

liability claim reported under a primary policy without prior approval
of the Home Office. No reserve on any claim reported under an Excess
policy may be established without prior Home Office approval.
Reserve Testing

Examiners traced the reserve amount established by the claims
investigator as evidenced on the computer listing for fiscal 1983 to the
reserve listing dated prior to the month of payment, and noted agree-
ment of all pertinent data and changes in reserves, if any. Also, they
examined the reserve listing for the month of payment and noted that
the reserve amount had been removed ifit represented final settlement
or that reserve had been reduced by the payment if it represented a
partial settlement.

Review of Paid Claims
According to guidelines in the NAIC handbook, 75 paid claims were

chosen by random sampling, and the examiners traced the amount of
both loss reserves and loss expense reserves from inception to thefinal
reserve amounts on each claim at the time of payment. Although no
definite pattern was noted the majority of the claims showed that files
had been under reserved.

Review of Outstanding Claims
A random sampling of outstanding claims was made according to

the guidelines set forth in the NAIC Handbook. Seventy-live out-
standing claims were examined to check that reasons for original
reserve amounts and subsequent reserve increases were notated in the
file. No exceptions were found.
Miscellaneous Files

A random examination was made of the Company’s Miscellaneous
Files. These contain reports sent in by insureds on occurrences that

3. Reserves Involving Deductible and Retentions
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may result in Malpractice Claims. Reports sent in by both hospitals
and physicians were examined to verify the nature of the occurrence,
and, principally, to verify that the claims department does not set up
loss reserves on these reports. The examiners requested more informa-
tion regarding handling of these files, and were given a letter detailing
claims practices on first notices written by Fred C. Thistle, Claim
Manager. A copy of this letter is included in the work papers.
CPA Workpapers

The examiners met with a representative of the firm of Ernst and
Whinny and reviewed the workpapers from their 1983 audit in regards
to claim activity. Some of the workpapers on the loss reserve were
given to Phil Sullivan, who will discuss the loss reserves with Phil
Presley, an independent actuary who was hired by the Company to
formulate the loss reserve amount.

Comments
Loss Expense Reserves

Loss expense reserves are automatically formulated by computerat
35% or 40% of loss reserve assigned to file by the adjuster. These
percentages were chosen by the Home Office as reflecting the amount
of expenses paid out on losses over several years in one review. The
claims Adjusters manual dictates that expenses not be considered in
establishing reserves. In the random sampling done on paid claims, no
pattern could be established in the correlation of loss payments and
expenses paid.

The Company provided the examiners of listings of losses closed by
year. The amount of losses closed by indemnity payments in 1983 was
393. The number of losses closed without payment was 499. There was
an error number of 6 claims. Using this information, the examiners
determined that the percentage of claims closed without payment was
55% in 1983. The examiners, using the same data for the years 1976
through 1983, calculated that the proportion of claims closed without
payment by the Company since its inception is 61%.

Closed Without Payment
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TO: ROBERT J. MULLIGAN, DIRECTOR, FIELD AUDIT
FROM: PHILIP J. SULLIVAN, ASSISTANT ACTUARY
DATE: SEPTEMBER 4,1984

RE: THE JOINT UNDERWRITING ASSOCIATION
OF MASSACHUSETTS LOSS RESERVES

A review of the Loss Reserves of the Medical Malpractice Joint
Underwriting Association of Massachusetts, hereinafter referred to as
the JUA, has been conducted as directed.

This Loss Reserve as shown in the 1983 annual statement amounted
to $358,856,965. When compared to the reserve amount in 1982 of
$159,116,940 it represented an increase of almost $200,000,000.

The growth in reserves is the result of a $48,000,000 addition to
unpaid but reported claims plus a $152,000,000 increase in incurred
but not reported claims.

This increase in IBNR is primarily the result of a change in the
methodology used to develop the ultimate losses.

Since its organization in 1975, the JUA has used a method of
expected ultimate loss ratios times the premium to estimate the losses
and resultant loss reserves.

However, with the years of experience now available, the JUA
through its consulting actuary, has developed ultimate losses using
reserve development factors, lag factors, claimfrequencies and severi-
ties and pure premiums based on this experience.

This material was submitted to the State Rating Bureau for review
in conjunction with a filing for a substantial rate increase. Although
the SRB disagreed in part with the results of the loss development, they
apparently found the methodology to be proper.

This material was also sent to the St. Paul for incorporation into the
annual statement for 1983. St. Paul made certain changes in these
computations prior to inclusion in the annual statement. However, to
this date neither St. Paul, the JUA or the consulting actuary can show
us how the figures developed by the actuary can be tied into the annual
statement.

MEMORANDUM
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Whereas, the new filings are expected in regard to a new rate
increase I suggest that upon receipt of said filings the Field Audit
Section assign a team to verify to the extent possible the component
parts of the loss development filings and report on same in time for the
hearing.

Confirmation from the State Rating Bureau regarding acceptability
of methods used in the development should be received, and a state-
ment from them on whether they expect us to verify computation or to
report on any other matters regarding the filings.
Major Lines and Coverages

The J U A issues coverages for Professional Liability and for General
Liability:

Professional Liability.
Physicians and Surgeons Occurrence Policies
Physicians and Surgeons Occurrence Policies Excess
Physicians and Surgeons Claims Made Policies
Physicians and Surgeons Claims Made Policies Excess
Physicians and Surgeons Claims Made Policies

Reporting Endorsement
Hospital Professional Liability Occurrence Policies
Hospital Professional Liability Occurrence Policies Excess
Hospital Professional Liability Claims Made
Hospital Professional Liability Claims Made Excess
Hospital Professional Liability Claims Made Reporting

Endorsement

General Liability:
Bodily Injury
Property Damage
Burglary (loss or damage to patient’s property)

Direct Premiums Earned in 1983
$40,219,331 Professional Liability

3,483,144 General Liability
$43,640,057

Recommendations
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Professional Liability:
$23,532,191 Physicians and Surgeons Occurrence

10,537,250 Physicians and Surgeons Claims Made
1,464,032 Physicians and Surgeons Reporting Endorsement
1,491,922 Hospital Professional Liability Occurrence
3,169,441 Hospital Professional Liability Claims Made

24,496 Hospital Professional Reporting Endorsement
$40,219,332
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GENERAL OVERVIEW
ALTERNATIVE FINANCING OF PHYSICIAN

MALPRACTICE INSURANCE PREMIUM INCREASES

Over the past several years, the frequency and magnitude of claims
and awards for medical malpractice have increased. Substantial pres-
sure on the availability and cost of malpractice insurance has followed.
The majority of Massachusetts physicians are insured by the Joint
Underwriters Association (JU A), an organization created by Chapter
362 of the General Laws in 1975. The JUA was created to guarantee
the continued availability of medical malpractice insurance for health
care providers. The Commissioner of Insurance holds hearings annu-
ally to establish premium rates. The JUA is faced with a serious
challenge. Premium increases to be paid by physicians in the state are
so staggering that many physicians are seriously considering curtailing
their practice, retiring early, or moving out of state. In our estimation,
current premiums produce approximately $5O million in annual ear-
ned premiums by physicians to the JUA. Retroactive adjustments to
those premiums for the year ended June 20, 1984, 1985, and 1986,500n
to be released by the Commissioner of Insurance will result in an
estimated additional bill of $l6O-180 million to be paid by physicians
within the next 3-6 months. There will be enormous physician back-
lash at this point when the reality of the magnitude of this matter is
facing them.

Without changes to current laws, physicians have little option but to
personally absorb the increase in malpractice premiums or prohibitive-
ly increase charges to individuals with commercial insurance plans or
no insurance. This would not be an equitable solution. On the other
hand, a significant increase in Blue Shield physician schedules may
provide some relief, it would do little to assist the physician who cares
primarily for the elderly and the indigent. It is a difficult balance to
achieve. The federal government is unlikely to increase fees, physicians
are prohibited from further billing patients, and increases in Blue
Shield fee schedules does not reach physicians evenly. Given the
dilemma, the following alternative financing mechanism is suggested.
• The increase in malpractice premium should be financed in the
aggregate by the major private sector payors of physician services.

AFFIDAVIT D
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This is best accomplished by increases in charges to self-insured busi-
nesses, commercial insurance plans, self-paying patients, increases in
physician payments by H MOs, and a directpayment by Blue Shield to
the JUA as follows:

1. Due to the limits on Blue Shield fee structures and the protec-
tionsagainst balance billing of subscribers, Blue Shield should contrib-
ute its fair share of premium increases via a direct payment to the JU A.
The contribution should be determined by first establishing Blue
Shield’s percentage of the population covered of those Massachusetts
residents under age 65 and who are not enrolled in the Medicaid
program. This percentage times the additional earned premiums
resulting from retroactive rate adjustments and future rate increases
will equal the Blue Shield contribution. Due to the potential size of this
payment, it should be paid over the period of five years.

2. Physicians may recover the non-Blue Shield fair share of the
premium increase from increased charges. This will result in the com-
mercial insurers, self-insured businesses and individual patients pay-
ing similar portion of the premium increase, but to the physician rather
than the JUA directly. Additional payments would also be made by
HMD plans to physicians in the form of higher charges or capitation
payments. Since most physician profiles for Blue Shield are capped
and Medicare/Medicaid fees are frozen or set independently, the
increased charges to those patients will not generate in most instances,
increased income to the physician.

3. Based on this proposal, only JUA member physicians will benefit
from the Blue Shield payment. Physicians or groups which are not
members of the JUA will not be subject to the large retroactive
increases. For the most part, physicians not participating in the JUA
are members of controlled risk, groups and current premium levels
have been included in their current earnings and fees.

4. Physicians insured by the JUA that are employees of an HMD
should not participate in the benefit of the Blue Shield payment.
HMDs should be required to fully support the premium cost of em-
ployed staff physicians. To do otherwise would create a competitive
advantage for the HMD at Blue Shield’s expense in the insurance
market.

• In addition, penalties should be imposed on the JU A for failure to
file an application 90 days in advance of a rate year and on the
Commissioner of Insurance to set a rate within 120 days of the filing,
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subject to a challenge of reasonableness before the Supreme Judicial
Court.

The proposal outline above is an attempt to provide a plan for
immediate implementation to provide some security to practicing
physicians until major reform of the malpractice insurance system can
take place. Immediate passage of tort reform will take several years
before it impacts premium levels. In the intervening period, Massachu-
setts may experience geographic shortages of vital services without a
viable short term plan for financing extraordinary premium increases.
Urgent action is needed.
House No. 6809 is amended as follows:

Section 4 is deleted in its entirety and the following new section is
substituted therefor;

Section 4. Chapter 362 of the Acts of 1975 is further amended by
inserting the following new section:

Section 4A. Chapter 175A of the General Laws is further amended
by inserting after Section 5A the following section:

Section 58. Notwithstanding the provisions of any general or spe-
cial law to the contrary, if the commissioner, in the discharge of his
duties under Section SA, fixes and establishes premium charges for
physicians in excess of the annual premium charges established by the
Commissioner effective July 1, 1983, in his opinion, findings and
decision on physicians and surgeons medical malpractice insurance
rates, dated May 18, 1984, then a portion of such excess shall be paid to
the Association by the non-profit medical service corporations li-
censed under Chapter 1768 of the General Laws in the following
manner:

I. The payment for a portion of the excess shall be made only for
physicians insured by the Association who are not employed by Health
Maintenance Organizations licensed under Chapter 176 G of the Gen-
eral Laws.

2. The payment shall be calculated by multiplying the amount of
increase in premium charge over the prior year for the same classifica-
tion and limits for each physician by a percentage representing the
population of the Commonwealth under age sixty-five, not enrolled in
the Medicaid program, and who are subscribers of the non-profit
medical service plan. Such percentage number shall be determined by
the Commissioner at the same time and in the same manner as the

Summary
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fixing and establishing of the premium charges for physicians, except
that the Commissioner may rely upon filings made to the division of
insurance by non-profit medical service corporations which in the
reasonable judgment of the commissioner contain evidence of such a
percentage number.

3. The payment made by the non-profit medical service corporation
under this section shall be applicable to all increases in annual pre-
mium charges established by the Commissioner after December 1,
1983, and all succeeding years thereafter.

4. The payment by the non-profit medical service corporations for
premium charges for physicians effective July 1, 1983 and July 1, 1984
shall be determined by the commissioner, after public hearing, no later
than April 15, 1986.

5. The payment made by non-profit medical service corporations
for the policy years 1983 and 1984 premium charges may, at the
election of said corporations, be made in sixty equal monthly install-
ments beginning May 1, 1986.

6. The Commissioner in establishing rates for the non-profit medi-
cal service plans shall consider the payments made to the Association
pursuant this section.

7. In accordance with this section, the Association shall file with the
Commissioner a rate change request no less than 120-days in advance
of the effective date of said rate. A penalty of $5,000 per day shall be
paid to the General Fund of the Commonwealth by the Association for
each day after the deadline on which the Association fails to file said
application. If the Association fails to file said application by July I, of
any year, the rate then in effect shall automatically be established as
the effective rate for that year.

8. If the Commissioner fails to establish a rate within 120 days of the
filing of the rate request by the Association, said rate request shall be
deemed to be the rate established by the Commissioner, subject to a
challenge of reasonableness before a court of proper jurisdiction.

9. The Commissioner shall not approve a contract between a non-
| profit medical service corporation and a participating physician which

attempts to recoup any portion of the payment madeby the non-profit
medical service corporation to the Association under the provisions of

10. The Commissioner shall promulgate such regulations as are
necessary to carry out the purposes of this section.

this Section.
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tZCfje Commontoealtf) of

In the Year One Thousand Nine Hundred and Eighty-Six.

An Act relative to the board of registration in medicine.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

1 SECTION 1. Section 1 of Chapter 112, of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 inserting after the word “examination”, in line 2, the following;
4 with the exception of the Board of Registration in Medicine,

1 SECTION 2. Section 5 of Chapter 112 of the General Laws,
2 as so appearing, is hereby amended by inserting after the first
3 paragraph, the following: There shall be established within the
4 Board of Registration in Medicine a Disciplinary Unit which will
5 be responsible for investigating complaints and prosecuting
6 disciplinary actions against licensees, pursuant to this section. The
7 Executive Director of the Board shall hire such attorneys and
8 investigators as are necessary to carry out the responsibilities of
9 the unit.

1 SECTION 3. Chapter 112 of the General Laws, as so
2 appearing, is hereby amended by inserting after section 5, the
3 following nine sections:
4 Section SA. The Board shall have the authority, after a hearing
5 pursuant to Chapter 30A, to impose restrictions on a physician’s
6 license prohibiting the physician from performing certain medical
7 procedures or operations, or from performing procedures except*
8 under certain conditions. The Board shall by regulation specify
9 the bases for such restrictions, including the physician’s exceeding

10 statistical incidences of maloccurrences for particular procedures
11 without good cause.

APPENDIX A.
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12 Section 58. Any professional medical association, society,
13 body, professional standards review organization, or similarly
14 constituted professional organization, whether or not such
15 association, society, body, or organization is local, regional, state,
16 national, or international in scope, shall report to the Board of
17 Registration in Medicine any disciplinary action taken against any
18 of the Board’s licensees. Such report of disciplinary action, shall
19 be in writing, and shall be mailed to the Board by certified mail.
20 “Disciplinary action” includes, but is not limited to, revocation,
21 suspension, censure, reprimand, restriction, nonrenewal, denial or
22 restriction of privileges, or resignation. A denial or restriction of
23 privileges or resignation shall be reported only when the
24 resignation or denial or restriction of privileges is related in any
25 way to a) the licensee’s competence to practice medicine, or b) a
26 complaint or allegation regarding any violation of law or
27 regulation (including but not limited to the regulations of the
28 Board), or hospital, health care facility or professional medical
29 asssociation by-laws, whether or not the complaint or allegation,
30 specifically cites violation of a specific law, regulation, or by-law.
31 Section SC. Every insurer providing professional liability
32 insurance to a registered physician shall report to the Board any
33 claim or action for damages for personal injuries alleged to have
34 been caused by error, omission, or negligence in the performance
35 of such physician’s professional services where such claim resulted
36 in:
37 a) final judgement in any amount,
38 b) a settlement in any amount, or
39 c) a final disposition not resulting in payment on behalf of the
40 insured.
41 Reports shall be filed with the Board no later than 30 days
42 following the occurrence of any event listed in paragraph a),
43 paragraph b), or paragraph c).
44 Such reports shall be in writing on a form prescribed by the
45 Board.
46 There shall be no liability on the part of, and no cause of action
47 of any nature shall arise against, any insurer reporting hereunder
48 or its agents or employees for any action taken by them pursuant
49 to this section.
50 Section SD. any registered physician who does not possess
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51 professional liability insurance shall report to the Board every
52 settlement or arbitration award of a claim or action for damages
53 for death or personal injury caused by negligence, error or
54 omission in practice, or the unauthorized rendering of
55 professional services by such physician.
56 Section SE. Any officer or employee of any agency, executive
57 office, department, board, commission, bureau, division or
58 authority of the commonwealth, or of any political subdivision
59 thereof, or of any authority established by the general court to
60 serve a public purpose, shall report to the Board any person who
61 there is reasonable basis to believe is in violation of section 5 or
62 of any of the rules or regulations of the Board, except as otherwise
63 prohibited by law.
64 Section SF. No person who communicates with a hospital or
65 health institution peer review committee, administrative
66 subcommittee, ethics committee or other similar committee
67 regarding the professional competency of a physician shall be
68 liable in any cause of action arising out of the providing or
69 receiving of such communication.
70 Section SG. Whenever it appears that any physician licensed
71 in the commonwealth may be incompetent or unable to practice
72 medicine with reasonable skill and safety because such physician’s
73 ability to practice is impaired due to mental illness, or physical
74 illness affecting competency, the Board may order such physician
75 to be examined by one or more physicians and surgeons
76 designated by the Board. The report of the examiners shall be
77 made available to such physician and may be received as direct
78 evidence in proceedings conducted pursuant to section 5 of this
79 chapter. Failure of such examination constitutes grounds for
80 disciplinary action under section 5 of this chapter. The physician’s
81 failure to comply with an order issued under this section shall
82 constitute grounds for the suspension or revocation of the
83 physician’s certificate of registration.
84 SH. The Board shall have authority to require hospitals,
85 physicians, health maintenance organizations and other medical
86 service providers to provide data to it as to the results of specific
87 surgical and other procedures performed by physicians on a
88 physician by physician basis.
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89 51. The Board shall file annually, but not later than March I
90 of each succeeding year after the effective date of this act, a report
91 of all matters referred to the Board under sections 5 to SH,
92 inclusive, to the Special Commission on Medical Malpractice
93 established under section 12 of chapter three hundred-sixty two
94 of the Acts of 1975.

1 SECTION 4. Section sof chapter 112 of the General Laws,
2 as so appearing, is hereby amended by inserting after the last
3 sentence in line 56 the following:
4 Upon request of the Board’s complaint counsel for the
5 production of evidence at any stage of an investigation, witnesses
6 may be summoned and document production may be compelled
7 by subpeonas (or subpeonas duces tecum) issued at the direction
8 of the Chairman of the Board or his designee. Where appropriate,
9 testimony may be taken within or without the commonwealth by

10 deposition. So far as practicable, a stenographic record, electronic
11 voice recording or videotape recording of all testimony shall be
12 made and preserved for a reasonable time.

1 SECTIONS. Section 608 of chapter 231 of the General Taws,
2 as so appearing, is amended by adding the following:
3 Whenever the tribunal makes a finding, the clerk of the court
4 shall, no later than fifteen days after such findings, send a copy
5 of the complaint and finding to the Board of Registration in
6 Medicine.
7 Upon entry of judgement, settlement, or other final disposition
8 at trial court level, the clerk shall, no later than fifteen days after
9 such entry, send a copy of the Judgement, settlement or other final

10 disposition, to the Board of Registration in Medicine. The terms

11 of such judgement, settlement, or other final disposition shall not
12 be sealed by agreement of the parties or by any other means and
13 shall be available for public inspection, except, however, the
14 identity of the plaintiff may be kept confidential by the Board.

1 SECTION 6. Section 538 of chapter 11, of the General Laws,
2 as so appearing, is hereby amended by inserting after the words
3 “shall report to the Board of Registration in Medicine when the
4 licensee” the following word; “denies”; and further amends by
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5 inserting the following language at the end of the first sentence:
6 “or for any reason related to a complaint or allegation regarding
7 any violation of law or regulation or hospital, health care facility
8 or professional medical association by-laws, whether or not the
9 complaint or allegation specifically cites violation of a specific law,

10 regulation or by-law.

1 SECTION 7. Section 538 of chapter 111, of the General Laws,
2 as so appearing in hereby amended by adding the following
3 paragraph; '
4 Any licensee subject to the reporting requirements set forth
5 above shall file an Annual Disciplinary Summary with the Board
6 of Registration in Medicine. The Annual Disciplinary Summary
7 shall summarize the reports submitted for the previous calendar
8 year. The Annual Disciplinary Summary shall be filed no later
9 than January 31 for each previous calendar year. The Annual

10 Disciplinary Summary shall be sent by certified mail, and it shall
I 1 be under oath. If the licensee submitted no reports for the previous
12 calendar year, then the Annual Disciplinary Summary shall state
13 that no reports were required. The Board of Registration in
14 Medicine shall promulgate such regulations as are necessary to
15 carry out the intent of this section.



1986] HOUSE - No. 5355 53

In the Year One Thousand Nine Hundred and Eighty-Six.

An Act establishing a stabilization reserve fund for the joint

UNDERWRITING ASSOCIATION.

Be it enacted by the Senateand House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 175 ofthe General Laws is hereby amended by inserting
2 after section 10, as appearing in the 1984 Official Edition the
3 following section;
4 Section IOA. The Joint Underwriting Association established
5 by section 6 of chapter three hundred sixty-two of the Acts of
6 nineteen hundred seventy-five, shall maintain a Stabilization
7 Reserve Fund. The Fund shall be used for payment of any deficit
8 of the Association, whenever incurred. A deficit shall exist
9 whenever the sum of earned premiums collected by the

10 Association and the investment income therefrom is exhausted by
11 virtue of payment of or allocation for the Association’s necessary
12 administrative expenses, losses, lost adjustment expenses and
13 reserves, including reserves for losses incurred, losses incurred, but
14 not reported and loss adjustment expenses. Within sixty days after
15 the effective date of this act each policyholder shall pay to the
16 Association an annual Stabilization Reserve Fund charge in an
17 amount established by the Commissioner. For the purpose of this
18 section policyholder shall include all health care providers insured
19 under policies issued by the Association. Should no Stabilization
20 Reserve Fund be established by the Association within thirty days
21 of the effective date of this act, the Commissioner is directed to
22 establish said fund.

APPENDIX B.
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In the Year One Thousand Nine Hundred and, Eighty-Six.

An Act relative to medical malpractice.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is, in part, to guarantee the continued
3 affordability of medical malpractice insurance, therefore it is
4 hereby declared to be an emergency law, necessary for the
5 immediate preservation of the public convenience.

1 SECTION 1. Notwithstanding any provision of the general or
2 special laws to the contrary, premium charges for medical
3 malpractice insurance for physicians and surgeons insured by the
4 medical malpractice joint underwriting association established
5 pursuant to section 6 of Chapter 367 of the Acts of 1975 and by
6 any insurance company with respect to policies issued on or after
7 July 1, 1984, shall be equal to the premium charges contained in
8 the decision of the Commissioner of Insurance dated May 18,
9 1984.

10 Premium charges with respect to policies of medical malpractice
11 insurance for physicians and surgeons issued by the Joint
12 Underwriting Association or any insurance company or after
13 July 1, 1984 shall be subject, effective May 1, 1986, to the
14 provisions of section five A of chapter 175A of the General Laws.

1 SECTION 2. Notwithstanding any provisions of the general or
2 special laws to the contrary, the medical malpractice joint
3 underwriting association established pursuant to section 6 of
4 chapter 367 of the Acts of 1975 shall be subject to an audit by
5 the State Auditor. The State Auditor shall be reimbursed by the

APPENDIX C.
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Be it enactedby the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:
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6 Massachusetts Medical Society for the actual cost of performing
1 said audit.
§ An Audit performed pursuant to this section shall include, but
9 not be limited to, the following matters; an analysis of the ratio
10 of premium dollars to incurred but not reported losses,
11 management procedures, risk management procedures, the

12 composition of the board of directors, reserve limits and
13 adequacy, reserve methodologies, claims nature and breakdown
14 in accordance with settlements and judgments, general accounting
15 procedures, and overall fiscal soundness.
16 The State Auditor shall report its findings and recommenda-
-17 tions to the Joint Legislative Committee on Insurance on or before
18 April 30, 1986.

1 SECTIONS. Section 2ofthis act shall expire on June 30, 1986.
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