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By Mr. Jakubowicz of Pittsfield, petition of Robert F. Jakubowicz
relative to providing for a joint underwriting association to provide
personal liability insurance other than medical malpractice, liquor
liability and motor vehicle liability insurance. Insurance.

tEfjc Commontocaltf) of 4Wa«tfatfjuaiett£(
In the Year One Thousand Nine Hundred and Eighty-Six.

An Act providing

for a joint underwriting association

PERSONAL, BUSINESS

to

provide

AND PROFESSIONAL LIABILITY INSURANCE OTHER

THAN MEDICAL MALPRACTICE, LIQUOR LIABILITY AND MOTOR VEHICLE
LIABILITY INSURANCE.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:
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SECTION 1. Definitions. The following words in this Act shall
have the following meanings; “Association,” The Joint
underwriting association established hereunder.
“Commissioner,” The Commissioner of insurance.
“Insured,” any individual, association, corporation, entity or
group who or which are now insured or apply in the future for
insurance coverage against the legal liability of such insured for
any loss, damage or expense arising out of the death or injury
or property damage to any person or entity as a result of the
negligence of any such insured except for medical malpractice,
liquor legal liability and motor vehicle liability claims. “Personal,
business and professional liability insurance,” insurance coverage
against the legal liability of the insured, as herein defined, for any
loss, damage or expense incident to a claim arising out of the death
or injury of any person or property damage as the result of the
negligence of an insured.

SECTION 2. Establishment of joint underwriting association.
1
2 A temporary, non-exclusive, joint underwriting association is
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hereby established, consisting of all insurers authorized to write
and engage in writing, within the Commonwealth on a direct basis,
personal injury liability insurance pursuant to chapter ninety and
one hundred and seventy-five of the General Laws, including
insurers covering such perils in multiple peril package policies.
Every such insurer shall be a member of the association and shall
remain a member as a condition of its authority to continue to
transact such kind of insurance within the Commonwealth.

SECTION 3. Purpose of association. The purpose of this
1
2 association shall be to provide personal, business and professional
3 liability insurance to an insured.
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SECTION 4. Plan of operation. The commissioner shall, after
consultation with association, representatives of the public, such
insureds which he deems are representative of the policy holders
to be affected by this and other affected individuals and entities,
promulgate a plan of operation to enable the association to offer
and provide personal, business and professional liability insurance
to all classes and types of insureds with due consideration being
given as to how best to cover all such diverse insureds by such
methods, without liability the generosity of the above, as a system
of separate classifications or by combining one or more of such
different types of insureds or by creating subdivisions within the
association to provide such coverage. Also said plan is to be
otherwise consistent with the provisions of this act and is to
become effective and operative no later than January first nineteen
hundred and eight-seven.
Said plan also shall provide for an economic, fair and nondiscriminatory administration and for the prompt and efficient
provisions of personal, business and professional liability
insurance, including but not limited to a preliminary assessment
of all members for initial expenses necessary to commence
operations, establishment of necessary facilities, management of
the association, assessment of members to defray losses and
expenses, commission arrangements, reasonable and objective
underwriting standards, acceptance and cessation of reinsurance,
appointment of servicing carriers and procedures for determining
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26 amounts of insurance to be provided by the association.
27 Amendments to the plan of operation may be made by the
28 directors of the association, subject to the approval of the
29 commissioner or at the direction of the commissioner.

SECTION 5. Issuance of policies of insurance. The association
1
shall,
pursuant to the provisions of this Act and the plan of
2

3 operation promulgated under this Act, have the power on behalf
4 of its members to: (a) issue or to cause to be issued policies of
5 insurance under this act to applicants subject to limits as specified
6 in the plan of operation, but not to exceed one million dollars
7 for each claimant under one policy and two million dollars for
8 all claimant under one policy in any one cause of action, provided,
9 that the commissioner, based upon the experience of the
10 association regards such claim limits, may adjust such limits by
11 increasing or decreasing some consistent with the objectives of this
12 act. (b) to underwrite such insurance and to adjust and pay loses
13 with respect thereto or to appoint service companies to perform
14 these functions; (c) to assume reinsurance from its members; and
15 (d) to assign reinsurance.

1

SECTION 6. Insured’s eligibility for insurance coverage. Any

2 insured upon proof of a reasonable effort to obtain personal,
3 business and professional liability insurance who has been unable
4 to obtain personal, business and professional liability insurance
5 who has been unable to obtain some shall be entitled to apply
6 to the association for such coverage.
7
Such application may be made on the applicant’s behalf by a
8 broker or agent. If the association determines that an applicant
9 meets the underwriting standards of the association as set forth
10 in said plan of operation and there is no unpaid and uncontested

11 premium

due from the applicant for any prior liability insurance,
provided
12
by any insurer it shall, upon receipt of the premium or
13 such portion thereof as required by said plan, cause to be issued
14 a policy of personal, business and professional insurance for a

15 term of twelve months, provided, that the commissioner, if he
16 determines that at any time such insurance is not adquately
17 available to any insured or applicant, shall, after proper notice
18 and hearing, order such insured to be eligible for such insurance.
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SECTION 7. Establishment of premium rates. The commissioner shall, annually on or before December first, after due
hearing and investigation, fix and establish fair and reasonable
classification of risks and adequate, just, reasonable and
nondiscriminatory premium charges, based on a claims made and
occurrence basis, on the association’s loss and expense experience,
investment income from earned and unearned premium and loss
revenue and such other information as the commissioner deems
appropriate, to be charged by the association in connection with
the issue or execution of the insurance coverage hereunder.
The standard for the commissioner’s establishment of said rates
shall be to provide premium rates to be self-supporting for the
association’s business to be conducted under this Act. In reaching
his decision, the commissioner is to take into account the
following; a. He shall consider an actuarially sound basis
calculation for such self-supporting rates, provided, that he may
fix such rates lower than those that may be presented in evidence
at the hearing on such rates, if he specifically finds that such
actuarially indicated rates are significantly higher than he finds
should be established in any rating period.
b. He shall not be required to find and establish such rates to
be self-sustaining in each rating period and he may allocate any
deficiency, actual or reasonably anticipated, that he finds for any
rating period regards such self-sustaining standard, to be paid by
the insureds, over any future rating periods in such amounts and
installments with interest as he deems reasonable so as to lessen
the impact of such deficiency payment in any one rating period
or insureds so long as such extended period of payments does not
significantly affect the reasonable financial integrity and stability
of the association in providing the insurance coverage under this

Act.
c. The commissioner may consider matters of public policy in
32
33 fixing said rates such as but not limited to serious dislocations
34 in the services to be provided by the insureds as a result of the
35 cost of insurance under this Act.
d. The commissioner shall require the association to disclose
36
37 its loss data on a line-by-line basis and he may use such
38 information as a basis for the fixing of said rates.

31
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e. After the initial year of operation rates and rating plans, any
request for recoupment of deficiencies through an assessment
upon the policyholders or prospective rate increases, as provided
in this Act, shall subject the association to a high evidentiary
burden to justify any such rate increase and such evidentiary
burden shall apply to any requested increase in such rates by the

40
41
42
43
44
45 association.
f. The commissioner may also take into account in fixing such
46
47 rates any other relevant provisions in this Act.

SECTION 8. Rates, rating plans and policy forms. The rates,
1
rating
plans, rating rules, rating classifications, territories and
2

3 policy forms applicable to insurance written by the association
4 and statistics relating thereto shall be subject to the provisions of
5 this Act.
Within such time as the commissioner shall direct, the
6
7 association shall submit for the approval of the commissioner, an
8 initial filing, in proper form, of policy forms applicable to personal
9 business and professional liability insurance to be written by the
10 association. In the event the commissioner disapproves such initial
11 filing, the association shall amend such filing, in whole or in part,
12 in accordance with the commissioner's direction. If the
13 commissioner is unable to approve such filing or amended filing,
14 within the time specified, he shall promulgate the rules and
15 establish the policy forms to be used by the association in writing
16 such insurance.
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SECTION 9. Deficits. Any deficit sustained by the association
in any one year or rating period shall be recouped pursuant to
the plan of operation and the rating plan then in effect by an
assessment upon the policyholders or a rate increase applicable
prospectively subject to the provisions of this Act and provided,
that in no event shall a deficit incurred by the association be
charged, directly or indirectly to any person other than the insured
under a policy of personal, business and liability insurance.

1

SECTION 10. Profits. Any profits achieved by the association
shall be added to the reserves of the association or returned to
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3 the policyholders as a dividend subject to the decision of the
4 commissioner.

SECTION 11. Surcharges. The commissioner shall when he
has
sufficient information on which to Act, establish a system of
2
3 surcharges on all insureds, insured by the association hereunder.
4 Such surcharge will be calculated to reflect any increased
1

5 likelihood of additional liabilities incurred by the association for
6 such insureds based on their experience.
Also the commissioner shall establish a system of defense cost
7
on all insureds, insured by the association and whose
surcharges
8
the
claims
previous five years exceed in number the average
in
9
number
of claims asserted against insureds in their particular
10
11 activities under their liability policies if any, which in effect with
12 any insurers in that period. Such defense cost surcharges each year
13 for an insured shall be calculated to reflect the increased cost of
14 defending such insureds with more claims asserted against them
15 than the average in their activities covered by said insurance.
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SECTION 12. Credits. Effective as soon as reasonably
possible, the association shall grant credits to all insureds, insured
by it who have conducted their such insured activity in
Massachusetts for ten years or longer and who have never had
a civil action commenced against them for negligence, error or
mistake in such activities. The credit will be calculated by each
such insured activity on an actuarially sound basis to reflect for
claims for which the association will be liable.

SECTION 13. Risk management by association. In addition
commissioner’s powers under section seven of this Act, in
his determination of whether any rate increases should be granted,
he shall make a finding as to whether the association employs risk
management, claims handling and other techniques acceptable to
him which have had or are expected to have a demonstrated
impact on the reduction or stabilization of ths frequency, amount
8 and costs of claims against the association.
9
The commissioner may issue such orders as he finds proper,
10 expediant or necessary to compel the association to employ or
1
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modify specific risk management, claims handling or other
techniques which are expected to have a demonstrated impact on
the reduction or stabilization of the frequency, amount or costs
of claims against the association.
The association, subject to the commissioner’s approval, shall
require insureds to participate in risk management activities as
a condition of receiving insurance coverage and subject to the
18 further approval of the commissioner, the association shall impose
19 a system of discounts for insureds who participate in such risk
20 management activities.
11
12
13
14
15
16
17

1
2
3
4
5
6
7
8
9
10
11
12
13
14

SECTION 14. Reinsurance by state agency. Whenever it
appears to the commissioner that, in his judgment, the
association has serious difficulty in either providing insurance
coverage under this Act or in charging reasonable rates for such
coverage because of either the association’s inability to reasonably
project claim frequency or the cost thereof or based on the actual
claim experience of the association, the commissioner shall so
report together with making a recommendation as to whether or
not a state agency should be established to reinsure any such
claims with the association, to the governor and the clerks of the
Senate and House of Representatives, if the Commissioner
recommends such a state reinsurance agency, the governor shall
file a legislative message thereon within ninety days of the receipt
of such report.

1

SECTION 15. Participation in the association, shall be

2 determined annually on the basis of such net direct premiums

3 written during the preceding year, as reported in the annual
statements and other reports filed by the insurer with the
commissioner.
All insurers who are members of the association shall
participate in its writings, expenses and losses in the proportion
that the net direct premiums of each such member, excluding that
portion of premiums attributable to the operation of the
lb association written during the preceding year, bears to the
11 aggregate net direct premiums written in the Commonwealth by
12 all members of the association.
4
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13
No member shall be obligated in any one year to reimburse the
14 association on account of its proportionate share in the deficit
15 from operations of the association in that year excess of one per
16 cent of its surplus to policyholders and the aggregate amount not
17 so reimbursed shall be reallocated among the remaining members
18 in accordance with the method of determining participation
19 prescribed in this section after excluding from the competition
20 the total net direct premiums of all members not sharing in such
21 excess deficit. In the event that the deficit from operations
22 allocated to all members of the association in any calendar year
23 shall exceed one per cent of their respective surplus to
24 policyholders, the amount of such deficit shall be allocated to each
25 member in accordance with the method of determining
26 participation prescribed in this section.

1 SECTION 16. The association shall be governed by a board of
2 fifteen directors, eight of whom shall be elected by cumulative
3 voting by the members of the association, whose votes in such
4 election shall be weighted in accordance with each member’s net
5 direct premiums written during the preceding calendar year. Four
6 directors shall be appointed by the commissioner as he deems
7 representatives of the insured and three directors shall be
8 appointed by the commissioner as representatives of the public.
9
The eight elected directors serving on the first board shall be
10 elected at a meeting of the members, or their authorized
I 1
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representatives, which shall be held at a time and place designated
by the commissioner. The other seven directors serving on the first
board shall be appointed on or before the date of such meeting.
The commissioner shall promulgate rules as regards the holding
of subsequent board meetings, the terms of the directors which
shall not be for less than one year and the election and
appointment of future directors as well as the filling of vacancies
on such board. All of such rules to be consistent with the above
provisions of this Act.

1 SECTION 17. The procurement or cancellation of insurance.
2 The effective dates of procurement or cancellations of insurance
3 from the association shall determine the cost to the insured for
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each coverage on an equal per diem basis established for the
calendar year cost of insurance policies. The commissioner, shall,
on or before said date, sign memoranda of the classifications and
premium charges fixed and established by him in such form as
he may prescribe and file the same in his office and causing a duly
certified copy of such classifications and schedule of premium
charges forthwith to be transmitted to each company authorized
to issue such policies. During said year, the classification and
premium charges fixed and established by the commissioner from
such policies may be used as a maximum charge by the association
issuing such policies, however, such premiums below the
premiums established by the commissioner shall be uniform for
all such classifications throughout the Commonwealth.
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SECTION 18. Continuation of premium rates. If for any
reason, classifications of risks and premium charges fixed and
established as aforesaid on or before December first in any year
for the ensuing calendar year are not effective for the then year
shall remain in full force and effect and shall be used and charged
in connection with the issue of policies of insurance hereunder for
said ensuing year until classifications of risk and premium charges
for said ensuing year are finally fixed and established.
Classifications of risks and premium charges when finally fixed
and established for said ensuing year shall become effective as of
January first of said year, and all premium charges affected by
any charge thereby made which have been paid or incurred prior
to the time when such charges are finally fixed and established
shall be adjusted in accordance with such charge, as of January
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SECTION 19. Payments of premiums. The association shall,

2 at the option of the insured, accept payment of insurance
3 premiums in installments under plans, rates and charges
4 approved by the commissioner, after such notice as shall be

5 prescribed by the commissioner and after public hearing thereof,
provided, however, that the association shall offer at least one
7 installment payment plan for each policy which either gives the
8 insured the option to pay the annual premium is a minimum of
6

10
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9 six monthly installments or gives the insured the option to pay
10 the annual premium in four quarterly installments.

SECTION 20. Notice of intent to terminate policies. Effective
1
2 sixty days after the inception of an insurance contract under this
3 Act, no notice of intent to terminate the contract or, if the contract
4 is a renewal, no notice of intent not to renew the contract shall
5 be effective unless the association at least ninety days prior to the
6 effective date of such cancellation or the end of the contract
7 period, as the case may be, mails or delivers to the insured at the
8 address shown on the policy such notice of cancellation or
9 intention not to review except where the cancellation is for
10 nonpayment of premium.
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SECTION 21. Informative from insurers. The association
selling insurance coverage under this Act shall file with the
commissioner complete financial records showing the amount of
profit or loss made on every classification of said insurance during
the previous year and shall also file records showing profits from
investment income including investment income on net realized
capital gains and loss reserve and unearned premiums as well
detail statement of the line by line and case by case claim
experience of any such company under its contracts of insurance
hereunder.

Such information shall be filed annually on a date to be
specified by the commissioner.
The commissioner may issue such orders as he finds proper,
expedient or necessary to enforce and administer the provisions
of this section.
SECTION 22. Rules and regulations and enforcement. The
commissioner may make, and at any time alter or amend,
reasonable rules and regulations to facilitate the operation of this
Act and enforce the application of the classifications and premium
charges fixed and established by him and to govern hearings and
investigations under this Act. The commissioner may at any time
require the association to file with him such data, statistics,
schedules or information as he may deem proper or necessary to
enable him to fix and establish or secure and maintain fair and
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10 reasonable and non-discriminatory premium charges for such
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policies.
The commissioner may issue such orders as he finds proper,
expedient or necessary to enforce and administer the
provisions of this Act, to secure compliance with any rules or
regulations made thereunder and to enforce coherence to the
classifications and premium charges fixed and established by him.
The Supreme Judicial Court shall have jurisidiction upon the
complaint of the commissioner and upon a summary hearing, to
enforce all lawful orders of the commissioner.

SECTION 24. Aggrieved parties, appeals. Any applicant to
1
2 the association, any insured or their representatives or any

3 affected insurer, may appeal for review

to the

commissioner,

4 within thirty days, after any ruling, action or decision by or on
5 behalf of the association with respect to those matters the plan
6 of operations defines as appealable matters. The commissioner
7 shall, after due hearing the investigation, enter such finding or
8 decision as he deems shall be to meet the purpose of this section.
9
Any person or company aggrieved by any action, order, finding
0
or
decision of the commissioner under this Act may, within twenty
i
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days from the filing of such decision in the commissioner’s office,
file a complaint in the supreme judicial court for a review of such
action, order, finding or decision. An order of notice returnable
not later than seven days from the filing of such decision in the
commissioner’s office, file a complaint in the supreme judicial
court for a review of such action, order, finding or decision. An
order of notice returnable not later than seven days from the filing
of such complaint shall forthwith issue and be served upon the
commissioner.

Within ten days after the return of said order of notice, the
complaint shall be assigned for a speedy and summary hearing
on the merits. The action, order, finding or decision of the
commissioner shall remain in full force and effect pending the final
decision of the court unless the court or a justice thereof after
notice to the commissioner shall be a special order otherwise
direct. The court shall have jurisdiction to modify, amend, annul,
reverse or affirm such action, order, finding or decision, and shall
28 make any appropriate judgment.

