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je Commontoealtf) of fHagaatfjuaetts:

(House, No. 6092 of 1984)

Ordered, That the Legislative Research Council be authorized and
directed to make an investigation and study concerning federal, state
and local laws and experiences relative to the private financing,
construction and operation of jails and prisons, and the lease or lease-
purchase of same. Said Council shall report the results of its study
by filing a copy thereof with the Clerk of the House of Representatives
no later than the third Wednesday of February in the year nineteen
hundred and eighty-five.

Adopted:
By the House of Representatives, June 25, 1984.
Bv the Senate, in concurrence, June 26, 1984.

Ordered, That the General Court be authorized to receive a report
of the Legislative Research Council (under House order No. 6092 of
1984) relative to an investigation and study of the private financing,
construction and operation of jails and prisons.

Adopted:
By the House of Representatives, August 11, 1986.
Bv the Senate, in concurrence, August 14, 1986.

ORDER AUTHORIZING STUDY
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To the Honorable Senate and House of Representatives:

LADIES AND GENTLEMEN: The Legislative Research
Council submits herewith a report relative to a study of the private
sector management of corrections facilities.

Views expressed herein do not necessarily reflect the opinions of
the undersigned members of the Council.

Respectfully submitted,

Sen. ANNA P. BUCKLEY of Plymouth, Chairperson
Rep. FRANCIS G. MARA of Brockton, House Chairman
Rep. JAMES T. BRETT of Boston, Vice Chairman
Sen. JOSEPH B. WALSH of Suffolk and Norfolk
Sen. JOHN F. PARKER of Bristol
Sen. PETER C. WEBBER of Berkshire
Rep. WILLIAM J. FLYNN, Jr. of Hanover
Rep. WILLIAM P. NAGLE, Jr. of Northampton
Rep. ROYALL H. SWITZLER of Wellesley
Rep. CHARLES N. DECAS of Wareham
Rep. SHERMAN W. SALTMARSH, Jr. of Winchester

>e Commontocaltf) of iWaggacfjusfettfi

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
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MADAME AND GENTLEMEN: House, No. 6092 of 1984
directed the Legislative Research Council to study the laws and
experiences of other jurisdictions relative to the private sector
management of jails and prisons.

The Legislative Research Bureau submits herewith a report in
accordance with the above order. Its scope and content have been
restricted to statistical and fact-finding data, without
recommendations.

The report was prepared by Charles R. Ring, Senior Research
Assistant of the Bureau staff.

While the Bureau owes thanks to a number of individuals for their
assistance in the preparation of this report, it would be remiss not
to extend particular gratitude to the following persons: Michael V.
Fair, Commissioner of Correction; Edward J. Loughran,
Commissioner of Youth Services; Dana Roszkiewicz, Department of
Mental Health; Justice William T. Hogan, Jr., former Commissioner
of Correction; Frank Carney, Director of Research, Department of
Correction; Dr. Robert R. Levinson, American Correctional
Association; Mary Fairchild, National Conference of State
Legislatures; Anne Stefan-Kopko, staff, Oklahoma House of
Representatives; John H. Rowe, Jr. and the staff of the Pennsylvania
Legislative and Budget Committee; Bridget M. Whitley and Mary R.
Woolley, Counsel, Pennsylvania House of Representatives Judiciary
Committee; Senator Bill Richardson, Tennessee; Dr. James R.
Ramsey, Executive Director, Finance and Administration Cabinet
Office of Investment and Debt Management, Commonwealth of
Kentucky; Susan M. Hunter, National Institute of Corrections;
Cheryl Roberts, Manager, Jail Services, Kentucky Corrections

Commontoealrt) of fHaftsadjuactte

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL

To the Members of the Legislative Research Council:



HOUSE - No. 62251986] 7

Cabinet; Harry P. Hatry, Urban Institute; James Anthony,
Corrections Corporation of America; J. Michael Keating, Esquire;
and Professor Ira P. Robbins, Washington College of Law, American
University.

Respectfully submitted,

DANIEL J. FOLEY,
Director, Legislative Research Bureau
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In January of this year, with the signing into law of Chapter 799
of 1985, Massachusetts became the second state in the nation to
authorize privately-operated state prisons. Section 25 of the Act
authorizes the Commissioner of Correction to contract with a private
organization for the financing, operation and maintenance of one
state correctional facility constructed pursuant to the Act.

Absent the extreme overcrowding, court-ordered improvements
and tight budgets that presently confront many state and local penal
systems, discussions of prisons for profit would probably still be
confined to academia and various free market think tanks. Privately-
operated prisons, whether one supports or opposes the concept, are
a dramatic departure from the widely-held precept that incarceration
is a prerogative of the state. While the increasing use of private vendors
for delivering health, education and various other ancillary prison
services has blurred the distinction between the public and private
domains, turning over the actual management and operation of
corrections facilities to private parties raises a host of ethical,
financial, legal and other public policy concerns that are only just
beginning to receive the careful consideration they require.

Public agencies are held in such low regard that private companies’
ability to outperform them has assumed axiomatic proportions in
many people’s minds. Thus, even individuals who are otherwise
apprehensive about turning incarceration into a business are inclined
to concede that private companies can operate prisons more
efficiently. But the pivotal question according to most observers is
whether businessmen-wardens are merely going to run an outmoded,
inhumane system more efficiently, or whether they are going to
implement real improvements and new ideas.

Companies marketing correctional facility management services
claim that their exclusion from state and local penal systems is
needlessly costing taxpayers millions of dollars per year. Prisons are
unduly expensive, they argue, because they are operated by inefficient
government bureaucracies which possess neither the motivation nor
the capacity to cut costs and improve services. Corporate wardens,
on the other hand, will use the intrinsic advantages of the private
sector to pare correctional costs by as much as 25 percent and still

SUMMARY OF REPORT

Terms of the Debate
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operate facilities conforming to higher standards. These intrinsic
advantages include: (1) superior management skills and a streamlined
decision-making process; (2) the ability to rapidly expand or contract
the number of employees and scale of operations in response to
changing needs; (3) the opportunity to hire nonunion workers and
avoid burdensome civil service requirements; and (4) more flexible
and efficient purchasing procedures.

Opponents counter that injecting the profit motive in prison
operations will result in a system which is less just, less accountable
and which will sacrifice the welfare of the incarcerated in the pursuit
of profits. Reform and rehabilitation will be subverted by cost-
effectiveness and profit maximization. Alternatives to incarceration
will be ignored as a powerful private prison lobby pushes for ever-
harsber sentences and ever increasing numbers of prison beds.
Medical and food services will be held to a minimum; educational
and vocational programs will disappear; and environmental
conditions will deteriorate as businessmen-wardens strive to wring
the last cent of profit from their helpless wards. Correctional
employees will also suffer as their cost-conscious employers cut wages
and eliminate benefits.

According to a recent survey, correctional systems in 39 states
contract with private providers for at least one service or program.
The ten most frequently contracted services are medical and mental
health, community treatment centers, construction, education, drug
treatment, college programs, staff training, vocational training, and
counseling. Survey respondents indicated general satisfaction with
their contracting experiences, although they did note some drawbacks
to the practice.

Contracting-out specific services has occurred in an incremental
fashion, engendering little controversy and attracting almost no
attention outside of the corrections field. In sharp contrast, private
prison proposals are extremely controversial and have attracted
considerable attention both within and outside the corrections
profession. The National Sheriff’s Association, for one, has adopted
a resolution staunchly opposing privately-operated jails. Also
opposed are the overwhelming majority of corrections officials who

Taking Sides
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incarcerated in a safe, humane, fair fashion. They do not believe it
necessarily follows that the day-to-day operation of a penal institution
should not be delegated to private parties. Proponents stress that
private prisons will be overseen by government employees and
operated in conformance with standards established by statute,
regulation and contract. Furthermore, privately-managed facilities
will be scrutinized by the judiciary, the media and various prisoners’
rights groups. Finally, inmates at private prisons will retain all of the
rights and protections guaranteed them by statutory and constitu-
tional law of both the state and federal governments.

Operating a prison under such circumstances is described as a
ministerial function that neither supplants the state’s authority over
persons sentenced by its courts nor relieves the government of its
responsibility towards such individuals. As precedent, proponents
point to the use of private providers to care for and confine mentally-
ill persons and juvenile offenders. In both cases, the state, while
retaining ultimate responsibility for individuals committed or
convicted under its laws, has delegated its custodial functions to
private parties. The real issue, privatization advocates argue, is not
what words appear on the guard's uniform but what kind of care the
inmates receive.

Disputes over the ethical propriety of delegating such a powerful
exercise of the state’s authority to a private company will never be
completely resolved. Ethical objections are unlikely, however, to pose
a major obstacle to private prison proponents’ efforts to win popular
support for their proposals. Instead, the concept of private prisons,
with its promise of reducing the size and cost of public correctional
departments, will probably attract a growing number of supporters
as it becomes better known.

Opponents contend that private prison operators will exert an
untoward influence on criminal justice policy and contribute to the
incarceration of more prisoners under worse conditions. Adherents
of the “if you build them, you’ll fill them” view of prison construction
fear that privately-operated prisons, by reducing costs and expanding
capacity, will stimulate an increase in incarceration. Expressing this
view, a recent article maintains that “the current prison population
boom is already a reflection of our shortsighted, narrowminded

Prisoners andProfits
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judicial and public policy. Add to that a profit motive, and the
possibility of meaningful reform in the way of alternatives to
incarceration becomes an even more remote dream than it is now.”
Thus, say opponents, private operators, whose growth depends upon
an expanding prison population, will develop into a powerful lobby
pushing for ever-harsher sentences. A lobby which, given the public’s
unabating fear of crime, lawmakers will find very hard to resist.

Private prison operators will certainly lobby in their own behalf.
It does not necessarily follow that they could manipulate public
opinion and the lawmaking process as easily as their opponents
suggest. It seems rather cynical, moreover, to presuppose that the
public and their lawmakers could be persuaded to adopt tougher
sentencing measures by the patently self-serving arguments of private
prison operators. The relationship between crime rates and
imprisonment policies is unclear, and grounds for lively debate.
Private prison operators will add a new voice to this debate; they will
not drown out opposing views. In the end, decisions controlling the
apprehension, conviction and sentencing of offenders will continue
to be made in the public sector by the same process that they are now.

Nor is it clear at least in the short run that private prison
operators will have any need to lobby for harsher sentences. Given
present levels of overcrowding at state prisons and local jails there
will be no shortage of inmates to fill private facilities. As present
population pressures ease, this situation could change. But among
the advantages of contracting for correctional services is the
opportunity to more easily expand or to constrict the level of services
in response to changing needs.

The supposition that mixing prisons and profits will promote
incarceration rests largely on the companion arguments that
privatization will reduce accountability and encourage unbridled cost
cutting. There is certainly an abundance of evidence from recent
litigation that many jurisdictions have allowed their prisons and jails
to deteriorate to the point where they offend even minimal standards
of decency and concern. Medical care has been neglected, educational
and recreational programs have been ignored, and overcrowding has
become the norm rather than the exception. Indeed, overcrowding
m particular has become so pervasive that it is, either by effect or

Profits and Standards
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design, a standard practice of many state and local correctional
systems.

Opponents allege that privatization will encourage public officials
to evade their obligation to correct present deficiencies by abdicating
their responsibilities. Long-overdue improvements in prison
conditions will be neglected as inmates become victims of their cost-
cutting wardens. “Should constitutional conditions of confinement be
sacrificed for the profit motives of private business?” asks one
adherent of this view.

While some public officials may embrace privatization in the hope
of avoiding the need to eliminate unconstitutional conditions of
confinement, they will be quickly disabused of that notion by the
courts. There is no legal precedent to support the tenet that converting
from public to private management will terminate prisoners’
constitutional protections against cruel and unusual punishment.
Private prison operators will be held accountable to the same
constitutional standards as are state and local governments.

In addition to this judicial and governmental oversight, private
prison operations will be closely watched by the media and various
civil rights and prison reform groups. Many members of these groups
will probably be far less tolerant of deficiencies at private rather than
public prisons. Thomas Beasley, President of Corrections Corpora-
tion of America, echoes the private prison industry’s views when he
says: “The claim that our level of visibility is so low that we will be
able to cut corners is ludicrous, we are the highest profile people in
corrections today.”

The impact of privatization on the conditions at state and local
penal facilities can be, to a large extent, whatever the contracting
jurisdiction wishes to make of it. For example, private prison
operators will have little or, if the government so desires, no
opportunity to cut costs by overcrowding their facilities or allowing
conditions to deteriorate. By establishing and enforcing population
limits and operating standards the government can, in fact, require
much better conditions at private prisons than presently exist at many
public institutions. Alternatively, privatization may simply enable
governments to provide equivalent facilities at lower cost. It is
inconceivable, however, that privatization could perpetuate
unconstitutional conditions of confinement by placing prisons and
jails beyond the reach of judicial oversight.
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Opponents correctly predict that unbridled cost-cutting by private
jailers would result in conditions that make even the worst public
prisons seem benign by comparison. The potential for conflict
between private companies’ concern with the bottom line and the
government’s interest in safe, humane care cannot be overemphasized.
Therefore, great care must be taken during the contractor selection
process to identify and eliminate unscrupulous or incompetent
operators. For the same reason, it is imperative that jurisdictions
contemplating privatization proposals be prepared to promulgate and
enforce controls capable of ensuring contractor compliance with laws
and regulations designed to safeguard public safety and inmate care.

Private prison entrepreneurs are in business to make a profit and
will operate their facilities as efficiently as possible. Efficiency is not,
however, as opponents often suggest, synonymous with exploitation.
Private prison operators, especially if they construct and own the
facility, will be required to make substantial front-end commitments
of capital and other resources. Thus, private operators will have to
balance their desire to cut costs with their need for long-term
contracts. Furthermore, many of the companies seeking private prison
contracts desire to operate facilities in several states. Those companies
will not wish to jeopardize future contracts by operating substandard
institutions. Consequently, reputable private prison operators
actually have a vested interest in promoting strict enforcement of
government standards in order to deter fly-by-night outfits that could,
by association, taint the entire industry.

This conflict between short-term profits and long-term success
creates a powerful incentive for private companies to avoid the
excesses feared by their detractors. As noted by Anthony Travisono,
Executive Director of the American Correctional Association: “It’s
true that the profit motive could cause a conflict of interest. For that
very reason, people are going to watch private industry very closely,
probably more closely than they watch the public sector. The
companies have a lot of incentive to do a good job because they won’t
be rehired if they don’t.”

The likelihood that privately-operated prisons could be held to a
higher standard than their public counterparts has important
implications. Better prisons are more expensive prisons. Private
operators may, as they claim, be able to run equivalent facilities at
lower cost than public agencies. In many cases, it appears, they will
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be expected to run superior institutions. Jurisdictions which demand
a higher level of performance from private providers must be willing
to accept the impact such a policy will have on costs. Many people
feel prisons are already too expensive; hence, the “it’s cheaper to send
a kid to college” analogy. Actually, some states, by inadequately
funding their penal systems, have developed unrealistically low
standards of correctional costs. In comparison to these standards,
even an extremely efficient private facility may seem to be an
expensive alternative.

Requiring better conditions at private prisons is a tacit admission
that inferior public operations are unacceptable and implies a moral
obligation to improve them. Even if private prisons cost more than
public institutions, they may still be less expensive than operating
public prisons that conform to these higher standards. As noted by
a National Institute of Justice study of the privatization of corrections:
“Under a contract system, the costs of confining particular numbers
of clients under specified conditions will be clearly visible and more
difficult to avoid through crowding and substandard conditions.
While corrections authorities might welcome the opportunity to
demonstrate clearly that more prisoners require more resources, it
remains to be seen whether legislators and voters will be prepared to
accept the real costs of confinement practices that meet professional
standards.”

When considering the operational advantages and disadvantages
of private versus public prisons, it is important to distinguish
situations where a private company both owns and operates the
facility from those where private operators merely manage a public
institution. For example, one of the advantages attributed to
privatization proposals is the opportunity to enhance government’s
ability to respond to temporary or unexpected fluctuations in inmate
populations.

Public corrections agencies often labor under an institutional
inertia that severely limits their ability to respond to changing needs.
According to one view, contracting, by eliminating the need to make
long-term commitments, can overcome this inertia and provide much
greater flexibility. The contract between the government and the
provider will be renegotiated at mutually-agreed upon intervals. As

Dollars and Cells
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its needs change, the government can adjust the contract accordingly
or cancel it outright. In effect, the financial and management burden
of adjusting the scale of operations and number of employees as
correctional needs change is shifted from the government to the
private provider.

Prisons, after all, serve a public need and the government will have
to pay for them either directly through their correctional agency
budgets or indirectly through its contracts with private providers.
Obviously, private companies are not going to invest millions of
dollars to construct a correctional facility if the need for that facility
is likely to be short-lived. Indeed, companies which agree to build and
operate new facilities will insist on some guarantee that their capital
investments will be reimbursed if the government subsequently
decides it no longer needs the additional space or wishes to change
contractors. Thus, while contracting with private operators might
offer significant advantages in terms of adjusting personnel, program,
and service levels to changing needs, the financial burden of expanding
or contracting institutional capacity cannot be contracted away.

The raison d’etre for virtually all proposals involving the
replacement of public agencies with private providers is that the
introduction of competitive forces will produce superior services at
less cost. Correctional facilities have been operated as public
monopolies for so long that there is no alternative to which they can
be compared. Private prisons, proponents argue, will introduce an

A Seller’s Market?
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corrections professionals from the public sector. Corrections
Corporation of America, for instance, has as its executive vice
president, T. Don Hutto, former Commissioner of Corrections in
Arkansas and Virginia and president-elect of the American
Correctional Association (ACA). In addition, the company’s advisory
board includes five past winners of the ACA’s Cass award for
distinguished correctional administrators. These former public
administrators assert that in their new roles as private prison
executives they can exercise greater control over costs and introduce
more efficient practices than were possible in the public sector.

Opponents are unconvinced, since, as a recent report sponsored by
the American Federation of State, County and Municipal Employees
(AFSCME) notes, “One can only wonder where the wizards of
correctional management, now transplanted from the public to the
private sector, have been hiding the expertise and knowledge they are
now prepared to apply so efficiently for their corporate bosses.”
Opponents further maintain that while private operators have hired
a number of former public administrators with impressive credentials,
their need to cut personnel costs will force them to be far less selective
in hiring rank and file employees. Thus, a report sponsored by
AFSCME argues that: “(i)n terms of salary, benefits, training, and
respect and recognition, correctional officers have always been at the
bottom of the criminal justice heap . . . Every major commission and
study group that has looked at corrections in the past two decades
has emphasized the need for selective recruitment, higher salaries,
much more training, better staff-to-prisoner ratios, and stress
reduction programs as keys to improving the operation of our jails
and prisons; all have bemoaned the impact of high turnover on
correctional efficiency.”

In light of present deficiencies, opponents argue, introducing the
profit motive is guaranteed to make a bad situation worse. Reductions
in wage and benefit levels would make it even more difficult to attract
and retain qualified personnel. Moreover, private prison employees,
unprotected by union contracts and civil service requirements, and
employed by companies that depend upon holding down labor costs
to maintain profits, will not develop the career orientation most
correctional officials believe is crucial for improving prison
management.

Corrections Corporation of America (CCA), among others,
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promises that its workers will be at least as qualified as many current
public correctional employees, and in some cases more qualified.
According to spokesmen for the company, the gross overcrowding
and miserable working conditions that exist at many public prisons
are the main culprits in producing high rates of absenteeism and
employee turnover. By improving working conditions and paying
greater attention to employee morale, the company intends to reduce
these disruptions and achieve significant savings. Even greater saving
will result from preventing the excessive overtime costs that plague
many public operations because budgetary constraints and personnel
caps have forced corrections departments to understaff their facilities.
CCA, when setting its fees, will factor in a sufficient number of
employees to avoid excessive reliance upon overtime.

AFSCME and other opponents’ concern over the impact private
prisons will have on the quality of corrections employees and their
working conditions reflects their view that privatization will encourage
public officials to abdicate their responsibility to correct present defi-
ciencies at public institutions by converting them to private manage-
ment. Yet, it should be self-evident that private prisons, as an extension
of public corrections systems, will reflect the financing and operating
standards of the contracting government. Jurisdictions which systema-
tically underfund and overcrowd their facilities, underpay and inade-
quately train their employees and otherwise countenance substandard
penal operations are unlikely to hold their contractors to higher
standards. Private prisons, operating in such a milieu, will no doubt
duplicate or even surpass the deleterious practices of publicly-managed
facilities.

Yet, as with virtually every other aspect of private prison
operations, it is the contracting jurisdiction which will determine the
levels of training, experience, supervision, and other employment
conditions it feels are necessary to provide the desired level of service.
There is nothing to prevent the government, for example, from
requiring private prison employees to meet the same qualifications
and receive the same training as public employees. Indeed, there is
no convincing argument for doing otherwise. Likewise, staffing levels
and supervisory procedures at private prisons will be subject to
government oversight and control.

Inadequately funded, overpopulated prisons will be subject to the
same problems whether they are operated fay public agencies or private
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companies. However, the central issue in the debate over the relative
cost-effectiveness of public versus private prisons is not whether
jurisdictions are currently spending too much as many voters seem
to believe or too little as most professionals agree on meeting
their corrections needs. The core issue raised by privatization
proposals is whether government is spending its funds as efficiently
as possible. AFSCME and others reject the claim that public
corrections agencies waste 10 to 25 percent of their operating budgets
due to inefficiency and government red tape. Even if private
companies could reduce current operating costs by such margins,
opponents argue that those savings would be more than offset by the
cost of licensing and monitoring privately-operated facilities and the
companies’ need to purchase expensive liability insurance. Thus, they
conclude that private operators’ only means of reducing costs
sufficiently to generate profits for themselves and cost savings for the
government will be to exploit inmates and workers alike.

Private prison operators respond that they need not and will not
reduce or eliminate essential services and programs in order to generate
profits. The waste is there, they insist, and by eliminating it through
more efficient employment, purchasing and other business practices,
they can operate superior facilities at less cost. CCA, for example,
emphasizes that it will operate its facilities in conformance with stand-
ards promulgated by the American Correctional Association’s Com-
mission on Accreditation of Corrections. CCA and other private com-
panies’ability to meet those standards is, of necessity, contingent upon
the sponsoring government’s willingness to provide adequate funding.

Private operators do not possess, and do not claim to have, any
“magic formula” for increasing productivity and reducing costs. Their
advantage over public agencies lies not in any well-guarded secret,
but in their ability to operate free of the cumbersome and expensive
civil service systems, public purchasing procedures and other well-
meaning, but inefficient, requirements that constrain public
managers. Many state and local governments, having long ignored
their corrections officials’ inability toreconcile the public’s “get tough”
approach to crime with its “less is better” attitude towards
government, now find that they must approve substantial increases
in their corrections budgets. Private prison operators and their
supporters argue that spending new money in the old ways will result
in the same problems. The time has come, they maintain, to try a new
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approach. “The work done in the public sector in the last 30 years
has been a dismal failure,” claims Ted Nissen, President ofBehavioral
Systems Southwest, which operates both federal and local facilities.
“We have a national recidivism rate of 50 percent; I offer to forfeit
my contract if the recidivism rate is more than 40 percent.”

Whether or not private prison operators can reduce costs while
maintaining standards can only be proven by experience. As yet, there
is no evidence that privatization will produce major reductions in
correctional costs. The INS, for example, reports only modest savings
(on the order of 6%) from its use of privately owned and operated
detention centers. Similarly, the Kentucky Corrections Cabinet
believes the state could run the privately-operated St. Mary’s
Corrections Facility at approximately the same cost as private
management. Finally, the Silverdale Work Farm experiment with
privatization has produced mixed results concerning the cost
advantages of public versus private management of penal institutions.

It should be recognized, however, that none of these initial forays
into privately-operated corrections facilities have been subjected to
the type of rigorous examination by disinterested parties that is
necessary to produce unbiased assessments. Just as private companies
tend to exaggerate their ability to generate major cost savings, public
agencies have a vested interest in understating their private
competitors’ capacity to provide comparable services at lower cost.
Thus, while a public agency might welcome the opportunity toreduce
expenses or improve services by contracting with private providers,
it should not be relied upon to compare its own and its contractors’
cost and quality of services. Indeed, the more successful a contractor
is in reducing costs and improving services, the more inefficient the
contracting agency will appear in comparison. Even the most
dedicated of public employees will be hard pressed to maintain their
objectivity under such circumstances. This divergence of interests,
when coupled with the provisional character of most correctional cost
estimates, is good reason to reserve judgment concerning private
operators’ present and prospective contribution to reducing
corrections costs.

Individuals on both sides of the private prison debate advance
persuasive arguments in support of their respective interests and
concerns. However, there does not appear to be any evidence to
support extreme claims that private prisons by their very nature are
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time bombs waiting to inflict injury on those detained. Privately-
operated prisons will be subject to all of the problems that beset
publicly-operated facilities: escapes will occur; guards will abuse
prisoners; and the strong will continue to prey on the weak. Most
importantly, privatization is no substitute for a long-overdue
reconciliation of society's need to punish those who violate its laws
and the amount of resources it is willing to devote to doing so. More
prisoners cost more money; this is a fact of correctional policy that
private prisons (even if they fulfill their most enthusiastic advocates’
claims) cannot wash away.

Private prisons are such a new, and as yet largely untried, concept
that there has been virtually no litigation of many of the issues raised
by the privatization of corrections. Moreover, as notedby one source,
“(t)he legal implications of . . . (private prisons) are many and will
vary depending upon the particular contractual arrangement, the
statutory authority ... for private prison operations, a particular set
of facts, and differing public entity immunity laws. Differences in state
law concepts may dictate different results on the same issue in
neighboring states.”

One of the issues which most concerns individuals on both sides
of the private prison debate is what effect, if any, contracting for
prison management will have upon governmental liability for
unconstitutional conditions of confinement and inmate care.
Prisoners’ rights suits have become the bane of corrections officials
nationwide. Some observers have expressed concern that public
officials might endorse privatization proposals in the hope of evading
liability under such suits. According to one source, some private
prison advocates have encouraged this belief by stressing the potential
immunity of private providers as a major selling point.

The consensus among individuals who have examined this issue is
that there is no legal principle to support the premise that public
agencies will be able to diminish their liability merely because services
have been delegated to a private party. According to one legal
commentator, “the decisions of the Supreme Court, which have led
to fundamental improvements in corrections and have increased

Private Prisons and the Courts
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safeguards for prisoner rights, are based on fundamental constitu-
tional norms and therefore private operation of prisons and jails is
unlikely to diminish the impact of these decisions.”

Based upon numerous court decisions involving private companies
operating under government contracts, it appears that both private
prison operators and the sponsoring government will be liable for
violations of prisoners'constitutionally and statutorily protected civil
rights. In addition, private operators will be subject to the same
general tort liability faced by public prison employees and
administrators. Since the contracting government will probably be
named as a co-defendant in such suits, it must anticipate and prepare
for that liability. At a minimum, the government should require the
contractor to acquire sufficient liability insurance to cover its and the
government’s likely exposure. Further, the state may wish to insist
the contractor assume all costs ofdefending actions brought as aresult
of its performance.

While private prison operators can be prevented from overcrowding
their facilities, they will have a strong incentive to operate as closely
as possible to full capacity since they are usually compensated on a
per prisoner, per diem basis. This payment method creates a direct
link between profitability and occupancy levels. There is concern in
some quarters that the resulting pressure to maintain high occupancy
levels known as the “Hilton Inn Mentality” could create a
conflict between the state’s interest in maximizing parole or pre-
release opportunities and the companies’ financial interest in
maximizing population levels.

Although opponents probably overstate the private sector’s ability
to influence sentencing policies, private prison operators and their
staffs may be in a position to affect prison populations through their
involvement in decisions concerning the assignment, transfer and
release of inmates. Correctional officers make numerous decisions
affecting the length and conditions of an inmate’s confinement. For
example, many states, including Massachusetts, provide for so-called
“good time” reductions in sentence length for prisoners who do not
commit institutional infractions. Such reductions can substantially
reduce the length of time an inmate actually serves.

Many of the disciplinary offenses that can result in major or minor

Public Prisoners and Private Discipline
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whatever level of performance it feels is necessary. Thus, in some
instances, private prisons will simply mirror the underfunded,
overworked human warehouses which are an all too common element
of the nation's troubled public prison system. Alternatively,
jurisdictions which are committed to adequately funding and
monitoring their contractor’s operations can encourage model
institutions operated according to strict standards. Individuals differ
in their assessment of which of these outcomes is more likely and,
for this and other reasons, have chosen their position accordingly.

Although they agree on very little else, persons on both sides of
the private prison question stress the importance of devising and
enforcing controls capable of ensuring that public safety and inmate
care not private profits retain their paramount role in the
formulation of corrections policy. While more than a dozen states
have considered legislation authorizing private prisons, only three
states (Mass., N.M. and Tenn.) have enacted laws specifically
authorizing privately-operated state corrections facilities. In addition,
New Mexico and Texas have enacted legislation authorizing local
governments to contract with private companies for the operation of
jails. These statutes reflect very different conceptions of the best
method of governing private prisons. The laws of Tennessee and New
Mexico evidence a legislative determination that licensing, monitoring
and otherwise overseeing private prisons is best achieved within a
statutory framework which explicitly recognizes the special nature of
privately-operated facilities. In contrast, the Massachusetts and Texas
laws make little or no distinction between publicly and privately
operated prisons.

The Commonwealth has established a well-deserved reputation as
a pioneer in the use of private providers in the community-based
corrections, youthful offender and mental health fields. All of these
programs have experienced problems. But the successes have out-
weighed the failures and there is little, if any, support for abandon-
ing these public/private partnerships in favor of a return to the
government monopolies of the past. Massachusetts has taken that
first step towards allowing corporate wardens to test their ability to
incarcerate a like number of prisoners, under comparable conditions,

A Time to Decide?
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at less cost than their public counterparts. Indeed, until private prison
operators are given an opportunity to succeed or fail in meeting their
promises, the debate over private prisons will continue to be clouded
by the claims, counterclaims and vested interests that arise in response
to any proposal which represents a dramatic departure from the status
quo.
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This study was prepared in compliance with a legislative order
directing the Legislative Research Council to study and report on
federal, state and local laws and experiences relative to the private
financing, construction and operation of jails and prisons, and the
lease or lease/purchase of same. 1 The study order was drafted
following discussions between members of the Council and the
Bureau’s staff concerning public policy initiatives being undertaken
or contemplated in other states that might also be of benefit to the
Commonwealth. Representative William J. Flynn, Jr. of Hanover,
among others, felt that private sector participation in public
corrections systems was such a subject.

Although the study order mandating this report refers to private
financing of public corrections facilities, that subject receives scant
attention in the following pages. This omission is deliberate and was
based upon several considerations. Most importantly, whether prison
construction is financed using public or private funds has no bearing
upon such issues as protecting inmates’ rights and public safety,
promoting more efficient operation of corrections facilities or
numerous other public policy considerations that dominate the debate
over private prisons. To the contrary, the choice between public and
private financing can be evaluated solely on the basis of the cost and
administrative trade-offs involved in that decision.

Traditionally, most jurisdictions, including the Commonwealth,
have financed prison construction using general obligation bonds or
some combination of general obligation bonds and accumulated
revenues. Some states have found their ability to raise sufficient
revenues to finance long-overdue prison expansion programs
constrained by unfavorable bond ratings, debt limitations and bond
referenda requirements. In those states, nontraditional financing
techniques such as lease/purchase agreements may be an
attractive alternative. The Commonwealth, however, as it embarks
on a major prison construction program, is subject to none of these
constraints.

CHAPTER I. INTRODUCTION

Origin and Scope of Study

I, House, No. 6092 of 1984. Originally assigned to a junior staff assistant in 1984, the study
had to be reassigned to a senior staff analyst in the fall of 1985.
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Private financing of prisons is viable only so long as private
investors can realize substantial federal and state income tax benefits
not directly available to government and share those benefits with the
government in establishing a price for construction and operation of
the facility. Any change in state or federal tax laws (which now appears
certain) which diminish these tax advantages would significantly
reduce private investor participation in financing public projects. For
this and other reasons, financial industry representatives who
participated in a recent National Institute of Justice conference on
privatization suggested that if general obligation bonds were feasible,
they should be considered the preferred means of prison construction
financing. 1

For the reasons outlined above, it was decided that the Bureau’s
report would be most helpful to the members of the General Court
if it focused upon private sector management and operation of
corrections facilities.

Americans have always been far more willing to support policies
aimed at increasing the certainty and severity of punishment for
convicted offenders than they have been to pay the costs of
incarcerating the influx of prisoners which result from such policies.
Consequently, the nation’s prisons and jails have been crowded almost
since their inception. Recently, however, the severity of overcrowding,
and the deplorable conditions it engenders, have reached what most
observers believe to be a crisis stage. As a result, policymakers at all
levels of government are seeking new means of funding and managing
their overstrained corrections systems.

Corrections department contracting with private companies to
provide specific institutional services such as food or medical care

is widespread and of long standing. Of late, there has been growing
interest in greatly expanding private sector involvement in the
corrections field, even to the point of turning over theactual operation
and management of secure adult incarceration facilities to private
businesses.

Statement ofthe Problem

i Joan Mullen, “Corrections and the Private Sector,” National Institute of Justice Reports,
May 1985, p. 4.
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While the private sector has become fairly extensively involved in
the operation of community correctional facilities, such as work
release or halfway houses, private prison operators have not
progressed past the proposal stage in most states. They have achieved
considerable success, however, in winning contracts from the
Immigration and Naturalization Service (INS) for the detention of
illegal aliens.

The INS operates several facilities, ranging in size from 50 to 650
beds, for holding illegal aliens awaiting deportation. Due to the
tremendous increase in the number of illegal aliens in recent years,
the Service has turned to private providers as a means of
supplementing its own capacity. One of the first contracts was
awarded to Behavioral Systems Southwest (BSS), a California-based
halfway house operator. The company now holds more than 300 INS
prisoners in four converted motels and convalescent homes in
Arizona, California and Colorado. Security at the BSS facilities is
minimal, consisting of locked doors and razor wire on the roofs; none
of the staff is armed. In addition to holding INS prisoners, the
company has small contracts to detain prisoners for the U.S. Marshals
and the Federal Bureau of Prisons.

The INS has also contracted with Corrections Corporation of
America (CCA), a Nashville-based firm that is one of the best financed
and well known of the companies currently marketing corrections
management services. CCA owns and operates a 350-bed facility in
Houston, Texas. The company’s principal client is INS, but it is also
used by the Federal Bureau of Prisons to incarcerate aliens convicted
of crimes. In addition to its contract with the INS, CCA has taken
over the operation of a work farm in Hamilton County, Tennessee
and a jail in Panama City, Florida.

One of the most novel private prison proposals put forth to date
was Buckingham Security’s plan to build and operate a $l5-$2O
million, 720-bed facility in Beaver County, Pennsylvania. Buck-
ingham intended to specialize in protective custody prisoners drawn
from the populations of a number of state prisons. Although the
company attracted considerable support from the economically
depressed site community and had letters of intent from several states,

the project was ultimately abandoned following the defeat ofenabling
legislation by the Pennsylvania Legislature.

A Quick Glance
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The only private prison currently operating in the United States
opened in Marion County, Kentucky, on January 6 of this year.
Owned and operated by U. S. Corrections Corporation, the St. Mary’s
Correctional Facility is a 200-bed minimum security institution for
inmates approaching parole eligibility.

By far, the most extreme privatization proposal was CCA’s bid to
take over the entire Tennessee prison system. The company proposed
that it be allowed to purchase a 99-year lease on the state’s prison
system which it would then operate in return for a fixed annual fee.
State lawmakers declined CCA’s offer and the company is now
concentrating its efforts on securing contracts to run one or two
medium security prisons for the state.

Ideally, states contemplating a major change in public policy can
look to the experience of other jurisdictions for guidance.
Unfortunately, as the above brief review indicates, when the subject
is private prisons, there are few precedents and little experience. While
more than a dozen states have contemplated legislation authorizing
privately-operated prisons, only three states (Massachusetts, 1 New
Mexico and Tennessee) have enacted laws specifically authorizing
privately-operated state corrections facilities. In addition, New
Mexico and Texas have enacted legislation authorizing local
governments to contract with private companies for the operation of
jails.

In January of this year, with the signing into law of Chapter 799
of 1985, Massachusetts became the second state in the nation to
authorize privately-operated state prisons. 2 Section 25 of the Act
authorizes the Commissioner of Correction to contract with a private
organization for the financing, operation and maintenance of one
state correctional facility constructed pursuant to the Act. Although
not required by Chapter 799, the Commissioner would not take such
a step without gubernatorial approval. Such approval seems highly
unlikely at this time. In response to an inquiry by Bureau Director
Daniel J. Foley, the Governor noted that“(g)fven the cost and control
issues involved with privatization of corrections, I could not support
any such effort in this area at this time.”3

I. Chapter 799 of 1985
The New Mexico
on May I, 1986.
Correspondence from Governor Michael S. Dukak
28, 1986.

A
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Statement of the Issues

From the public discussion and debate that have developed in the
search for solutions to the problem, a number of issues have emerged;

1. Whether injecting the profit motive in prison operations will
result in a system that is less just, less accountable and which will
sacrifice the welfare of the incarcerated in the pursuit of profits.

(a) Will reform and rehabilitation be subverted by cost-
effectiveness and profit maximation?

(b) Would alternatives to incarceration be ignored while a powerful
private prison lobby pushes for ever-harsher sentences and ever-
increasing numbers of prison beds?

(c) Would medical and food services be held to a minimum,
educational and vocational programs disappear, and
environmental conditions deteriorate as businessmen-wardens
strive to wring the last cent of profit from their helpless wards?

2. Whether supplementing the present government monopoly
over corrections operations with privately-operated facilities will
produce better prisons at less cost.

(a) Are public prisons managed and staffed by individuals who lack
the incentive to eliminate waste, modernize operations, or
improve services?

(b) Would corporate jailers, with management skills honed by the
need to produce or perish, add an emphasis on efficiency to
correctional management that is unachievable within the
bureaucratic confines of public correctional systems?

(c) Is government inherently wasteful and does business have such
natural advantages over government that private companies
could reduce prison costs by 15 to 25 percent, as claimed by
the Vice President of Corrections Corporation of America?

3. Whether private prisons will undermine the legal safeguards
needed to protect inmate rights and public safety.

(a) Will private operators be able to escape liability for violating
prisoners’ rights?

(b) Should private companies be allowed to participate in
disciplinary decisions?

(c) Can states maintain adequate controls over private operators to

prevent abuse while promoting safe, humane care in
conformance with professional standards?
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A recent review of prison policy observed that as one examines the
history of imprisonment in America, a picture emerges of a system
never out of crisis. l In recent years, however, changing conceptions
of what constitutes humane treatment, media exposes of the shocking
conditions at many state prisons, and, perhaps most importantly, the
federal judiciary’s increasing willingness to bring the conditions of
confinement at state prisons and local jails under the scope of the
Eighth Amendment’s prohibition of cruel and unusual punishment
have made these periodic crises impossible to ignore.

Of all the factors contributing to the current crisis in corrections,
prison overcrowding is paramount. Statistical data on the growth of
the prison population serve to illustrate the acuity of the problem.
At the end of 1984, for the tenth consecutive year, the number of
prisoners held at state and federal correctional facilities reached an
all-time high, climbing to more than 463,000. This represented an
increase of 6.1 percent over the prior year, a more than 40 percent
increase since 1980, and a more than doubling of the inmate
population since 1974.

To meet this tremendous increase in prisoner populations, state
correctional spending has experienced a dramatic rise. In 1975,
expenditures by state correctional systems totalled approximately
$2.2 billion. Five years later, spending had more than doubled, rising
to some $4.5 billion, and in 1984, total spending reached a record $7.2
billion. Despite this prodigious increase in expenditures, most states
continued to lose ground in their struggle to accommodate the
burgeoning inmate population. 2

Between 1980 and 1984, for example, approximately 100,000 beds
were added to the nation’s supply of prison space. While substantial
in absolute terms, this capacity expansion was overwhelmed by the
incarceration of more than 130,000 prisoners during the same period.
Indeed, based on the number of persons added to the prison rolls in

CHAPTER 11. PRISON OVERCROWDING:
DIMENSIONS OF THE PROBLEM

A National Problem

I- Joan Mullen, “Prison Crowding and the Evolution of Public Policy,” The Annals of the
American Academy of Political and Social Science, Mar, 1985.

2. “Prisoners in 1984,” Bureau of Justice Statistics, Bulletin, U. S. Dept, of Justice, Wash
D C, Apr. 1985.
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1984 alone, over 500 new beds per week were needed merely to
maintain occupancy rates at their 1983 levels. 1

Not surprisingly, the gravity of this overcrowding problem was
foremost in the minds of respondents to a 1984 National Institute of
Justice survey of over 1,400criminal justice leaders, the vast majority
of whom reported that prison overcrowding was their biggest concern.
This view was held not only by corrections officials, but also by judges,
court administrators, prosecutors, probation and parole officials, and
the police.

This tremendous growth in prison populuations which occurred
over the last decade caught many public officials by surprise. After
peaking in the early sixties, the number of persons serving time at
state and federal prisons actually began to decline, falling from more
than 220 thousand in 1961 to approximately 196 thousand in 1972.
This decline was apparently due in part to a substantial reduction in
the pool of potential offenders as they were drafted or enlisted in the
military during the Vietnam War. It probably also reflects the
emphasis on decarceration and rehabilitation which became popular
during that period. 2

Massachusetts, like the rest of the nation, experienced an
unprecedented increase in its inmate population in recent years; and,
like most states, the Commonwealth was largely unprepared.
Reporting on conditions at the Commonwealth’s prisons, the Senate
Committee on Ways and Means declared in its 1982 budget proposal,
“the single most important cause of the dangerous and deteriorating
conditions in the state’s overcrowded facilities was that the
Commonwealth faced with early warning signs did very little to rectify
the situation.”3 The Committee further noted that while the prison
population had increased rapidly since 1979, the state had failed to

provide the Department of Correction (DOC) with the necessary
resources either to build new facilities, expand present ones, or
provide the support services needed to accommodate the influx of
prisoners in a humane fashion. 4

Overcrowding in the Commonwealth

1. Ibid.
_

,

2. James Austin and Barry Krisberg, “Incarceration in the United States: The Extent and
Future of the Problem,” Annals of the American Academy ofPolitical and Social Science.
Mar. 1985, p. 19.

3. Senate, No. 1900, 1982, p. 6-371.
4. Op. cil., p. 6-370.
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When the Committee made its report, the DOC was holding 4,112
inmates at facilities with a combined rated capacity of only 3,002.
During the intervening years, the situation has grown far worse. In
September 1985, the DOC was holding 5,322 inmates at facilities with
a total rated capacity of 3,257. Thus, whereas the number of prisoners
had increased by more than 1,200 since 1982, the Commonwealth’s
rated prison capacity had increased by only 75 beds during the same
period. As a result, the prisoner population increased from 137 percent
of total rated capacity in 1982 to 164 percent of capacity in 1985. The
gap between rated capacity and the number of inmates has been met
by the creation of temporary beds through; double bunking; the
conversion of recreational, vocational and administrative space into
dormitories; and the use of modular housing units. Overcrowding is
also the norm at county correctional facilities which now hold over
1,000 more inmates than they were designed to.

Overcrowding at state correctional facilities, while pervasive, is
most serious at the medium security level. For example, whereas the
state’s maximum security facilities are operating at 125 percent of their
rated capacity, the medium security instititions are filled to more than
double their rated capacity. Minimum and minimum/pre-release
facilities are operating at 137 percent and 134 percent of capacity,
while pre-release and halfway houses are operating at 147 percent and
86 percent of capacity. The division of the inmate population among
the various security levels is expected to change in the near future as
the DOC implements a classification system designed to move inmates
through progressively lower security levels. As this system takes effect,
the number of inmates held in the higher security institutions is
expected to decline. Conversely, the number of inmates requiring
space at minimum security, pre-release centers and halfway houses
is expected to rise. This redistribution could cause overcrowding to
become a much more serious problem at the minimum security levels.

While the state’s efforts to accommodate the swelling prison
population have proved insufficient, they have not been insignificant.
Between FY 1978 and FY 1984, the DOC operating budget increased
by more than 100 percent, allowing the Department to increase its
staff by 400 positions. In addition, capital outlay authorizations
totalling almost $240 million have been appropriated for use by the
DOC since 1978, while an additional $242 million in capital outlay
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funds have been authorized for the repair of, addition to, and
replacements of county jails and houses of correction. These funds
will permit a substantial increase in the number of available
permanent correctional facility beds and symbolize the General
Court’s firm commitment to dealing effectively with the tremendous
increase in the prison population in recent years.

Several factors, no one of which is clearly dominant, have
contributed to the rapid growth of prisoner populations in recent
years. One obvious cause has been the maturing of the post-war baby
boom generation into their twenties the peak imprisonment years.
From 1930 to 1981, prison admissions grew by 143 percent; during the
same period, the number of males aged 20 to 29 in the general
population increased by 105 percent. Moreover, the rate of prison
admissions for this 20-29 age group has been relatively stable over
five decades. The data thus suggests a strong relationship between the
increase in the size of the young adult male population and the growth
of the prison population. 1

Because this bulge in the population most liable to imprisonment
will be relatively short-lived, it is generally expected to have a transient
impact on prison populations. According to the Bureau of the Census,
the male population between 20 and 29 years of age peaked in 1984
and will gradually decline through the next century. As this “at risk”
population matures, the number of persons entering prison should
fall. This positive impact of the decline in the size of the population
aged 20 to 29 may be offset, however, by significant changes in the
composition of that age group. Whereas the white male population
in this age group is expected to fall by 1.5 million between 1983 and
1990, the number of black males is expected to increase by 108,000

and continue to increase through 2080. The significance of this
forecast is reflected in a recent analysis of these trends which notes,
“(b)ecause black males are disproportionately represented in arrest
and prison statistics these demographic trends offer a mixed and
uncertain message. If the black incarceration rates continue at their
current level or even increase the expected decrease in prison

The Reasons for Prison Overcrowding

I. Austin, op. cil.
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populations may not happen and the prisons may become increasingly
filled with black inmates.” 1

In a static criminal justice system demographic trends would largely
determine the magnitude and direction of changes in the number of
inmates. The criminal justice system is not static, of course, and even
relatively minor policy changes can have a significant effect on the
rate at which offenders enter and leave institutions. In recent years
most of these changes have been in the direction of locking up more
offenders for longer periods of time. For example, the number of
prison admissions from courts for every 100 serious crimes 2 reported
to the police declined from 6.3 in 1960 to 2.3 in 1970. After remaining
relatively stable through the balance of the decade, the ratio rose from
2.6 in 1980 to 4.0 admissions per 100 serious crimes in 1983. In terms
of prison admissions, the relatively modest increase of 1.7 in the ratio
between 1970 and 1983 translates into an additional 1,700
commitments for every 100,000 serious crimes reported to police. The
impact of this change in incarceration policy on prison populations
is evident when one considers that if the 1970 rate had prevailed in
1983, approximately 74,000 fewer individuals would have gone to
prison. 3

Several recent changes in the nation’s response to crime have
contributed to the rise in prison commitments. Mandatory sentencing
laws, for instance, have increased sentence lengths and curtailed
judges’ opportunity to employ alternatives to incarceration in
sentencing many individuals. Similarly, the substitution of
determinate for indeterminate sentencing guidelines in many states
has abridged judicial discretion and established harsher sentencing
policies. Even absent such statutory mandates, many prosecutors and
judges have voluntarily adopted a more punitive approach to charging
and sentencing defendants. Finally, parole boards have also either had
their discretionary powers reduced by statute or voluntarily adopted
tighter standards in response to public pressure.

The criminal justice system is complex, diverse and, according to

I- Op. cit„ p, 24
2. Murder, nonegligent manslaughter, rape, robbery, aggravated assaults and burglary.

Estimates based on the Uniform Crime Reports published annually by the Federal Bureau
of Investigation.

3. Bureau of Justice Statistics, Bulletin, op. cil
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many observers, far less coordinated than it should be. Severe prison
overcrowding is one symptom of this lack of coordination. As noted
in a recent article.

. . . state corrections policy is seldom explicitly formed; it
simply happens. The number of prisoners we hold is governed
not by a single policy but by thousands of local idiosyncratic
policies that form no coherent structure for deciding who goes
to prison or for how long. While state penal codes prescribe
the broad interests of the state, corrections policy is largely
determined by a prosecutor’s choice of whether and how to
charge, a judge’s sentencing practices, and release decisions
generally made by a parole board. The process is thus highly
decentralized and discretionary, the result may or may not be
the kind of imprisonment policy that a state either wants or
can afford. 1

Overcrowding makes all of the problems normally associated with
prison operations even worse. Medical studies, for example, have
linked prison overcrowding to such ill effects as high blood pressure,
stress, mental illness and assorted psychosomatic ailments. As
congestion mounts, even the pretense of rehabilitation is abandoned
as prisons are converted into human warehouses where every available
space is converted to housing and two, or even three, inmates are
crowded into a space designed for one. In addition to the threat it
poses to the physical and psychological health of the inmates, severe
overcrowding seriously impairs institutional management, in the
worst cases contributing to riots, escapes, assaults, hostage taking and
other breakdowns in discipline and control. The prison staff also
suffers, and as working conditions deteriorate, employee morale and
staff turnover become serious problems.

Of particular concern to corrections officials in Massachusetts is
the impact overcrowding has had on the Department of Correction’s
(DOC) policy of moving individuals to successively lower security
institutions as they fulfill the term of their sentence. Ideally, the inmate
is placed in a pre-release center or community-based halfway house

The Consequences of Prison Overcrowding

I. Mullen, op. cil., p. 34.
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prior to being released. This policy allows the inmate to adjust
gradually to increasing degrees of freedom and permits the DOC to
monitor his or her success in doing so. Studies by the DOC have found
that an inmate is much more likely to reintegrate successfully after
participating in such a program. At present, however, the
Commonwealth’s prisons are so overcrowded that placement
decisions are often made solely on the basis of the availability of bed
space. Consequently, the DOC’s ability to utilize and expand this
important program is seriously handicapped.

Still another consequence of extreme overcrowding has been to
provoke extensive judicial intervention in the operation of state and
local penal systems. In 1984, the entire prison systems of eight
jurisdiciations were operating under a court order or consent decree.
Court supervision of the prison systems in three states had only
recently been relinquished after correctional authorities had complied
with court-ordered improvements. In 25 other states, at lease one
major institution was operating under a court order or consent decree
concerning overcrowding or other deficiencies. In fact, only a handful
of states have so far avoided judicial intervention in their correctional
systems. 1

In Massachusetts, judicial intervention in the operation of state
correctional facilities has been limited to two programs at the MCI
Bridgewater complex. There have been, however, several court orders
or consent decrees involving county jails and houses of correction.
In Suffolk County, both the Charles Street Jail and the Deer Island
House of Correction are the subject of state and federal litigation.
The former is under a federal court order which limits the facility’s
population to 266 inmates, while a state court has ordered the county
to build a new facility. Simultaneously, the Deer Island facility is
under a state court order to either make substantial capital
improvements or vacate entire sections of the facility. In addition, a
“conditions of confinement” case against Deer Island is currently
pending in federal court.

The Courts and Overcrowding

I Bureau of Justice Statistics, Bulletin, op. cit
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Both the Norfolk and Worcester Houses of Correction are also
under federal court orders limiting their populations. In addition,
Bristol, Essex and Berkshire Counties are conducting pre-trial negotia-
tions concerning “conditions of confinement” cases involving four
separate correctional facilities.

This judicial pressure, which has played such a large role in focusing
attention on conditions in the nation’s prisons, is a relatively recent
development. Prior to the 1960’5, the courts generally refused to enter-
tain claims by prisoners that their constitutional rights were being
violated. Instead, the courts adhered to a hands-off policy in keeping
with the tenet that elected officials and the public were entitled to
determine how prisoners should be treatedand that, in any event, “the
management of a prison required an expertise in penology that was
beyond the ken of the federal courts.” 1 This policy began to erode in the
early 1960’s as prisoners’ rights groups achieved judicial endorsement
of limited rights for prisoners in such areas as religious freedom and
freedom of expression. These initial successes laid the groundwork for
subsequent litigation challenging overcrowding and other conditions
as a violation of the Eighth Amendment’s prohibition against “cruel
and unusual punishment.”

A detailed discussion of prison overcrowding litigation is beyond the
scope of this report. It is clear from numerous decisions in such cases
that the federal courts will not permit jurisdictions to crowd their penal
institutions to the point where inmate health and safety are severely
jeopardized, but with respect to crowdingper se, no absolute standards
have been set by the judiciary. Discussing this point, a recent article
observes that “crowding is largely a psychological condition that
depends on a host of conditions other than physical dimensions of
available living space or whether that space is shared by other inmates.
Where movement is restricted or safety and health are endangered,
double celling or confinement in cramped quarters may be considered
cruel and unusual punishment; under different circumstances, the
same dimensions of space and privacy may be tolerated.”2

An obvious solution to the problem of too many prisoners and not
Capacity Expansion

I. Claudia Angelos and James B. Jacobs, “Prison Overcrowding and the Law,” Annals of the
American Academy ofPolitical and Social Science, Mar. 1985, p. 102.

2. Mullen, op. cit., p. 32.
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enough cells is to build more cells. However, prisons are extremely
expensive to build and operate, can take several years to plan and
construct, and usually provoke staunch opposition in potential site
communities. The one time capital cost of building a prison may range
from $40,000 to $lOO,OOO per cell. Yet, that is only the beginning, since,
as noted by one authority, “when a legislature decides to spend . .

.

$lOO million in new prison construction, it is committing the taxpayers
, . . to $1.6 billion in correctional expenditure over the ensuing three
decades. Construction is only six percent of the charge to taxpayers
over 30 years. For every dollar of construction, there will be $l6 in
operating costs. The construction is only the down payment.” 1 Using
different assumptions, one economist has estimated that a 500-bed
medium-security prison with a base construction cost of $3O million or
approximately $60,000 per cell, will cost taxpayers $350 million, or
some $700,000 per cell, over a 30-year period. 2 Since money spent on
prisons is unavailable for education, health care or other programs
that compete for scarce public resources, some observers believe that
major prison expansion programs should not be undertaken until all
other options have been exhausted.

Opponents of the movement towards incarcerating more offenders
for longer periods of time have seized upon the pocketbook issue,
arguing that incarceration is not just expensive, it is too expensive.
This argument is often expressed in terms such as “sending a person to
prison costs more than sending a person to Harvard.” While true in
many cases, such comparisons are fallacious. Prisons and colleges do
not produce the same thing and, notes Harvard Professor James Q.
Wilson, “parents send their children to college rather than to prison for
reasons other than its being cheaper. Similarly, society sends criminals
to prison rather than college, despite the fact that it costs more, because
society believes it is getting something for its money from prison that it
could not get from college; greater safety (temporarily), some prospect
of deterrence, and the satisfaction of its desire for lawful retribution. I
wish persons who point to the costs of prison as if that were a conclu-
sive argument would apply that argument consistently. For example:
‘lt costs more to send children to Harvard than it would cost to send

I. Director of the National Institute ofCorrections testifying before Congress in 1983. Quoted in
Edna McConnell Foundation, Time To Build?, 1984, p. 18.

2. Gail S. Funke, “The Economics of Prison Crowding,” The Annuals ofthe American Academy
ofPolitical and Social Science. Mar. 1985, pp. 90-93.
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them to work in the coal mines.’ Or, ‘We cannot afford to send sick
people to hospitals because it costs $50,000 (or whatever) per bed to
build a hospital.’” l

In addition to imposing a substantial financial burden on present
and future generations, prison construction can be a time-consuming,
contentious process. Because planning and building can take several
years, expansion decisions must be made well in advance of the need
for new space. Having failed to anticipate the recent boom in prison
populations, most states now find that new construction cannot pro-
vide immediate relief from their overcrowding predicament. Even
when there is adequate funding and a consensus on the need for
additional bed space, community opposition often delays or blocks
facility construction. In the Commonwealth, for example, attempts to
establish correctional facilities in the communities ofLenox, Rutland,
New Braintree, Boston, Norwood, and at Otis Air Force Base, have all
failed due to community opposition.

Planning and adjusting prison capacity are further complicated by
the need to make decisions in a context of uncertainty. As recent expe-
rience illustrates, changes in prison populations can be rapid, dramatic
and very difficult to predict. Many states have belatedly begun to plan
major prison expansion programs based on present and projected
population growth rates. These efforts are handicapped, however, by
the difficulty of projecting prison populations beyond the very short
term. Demographic changes, for example, influence prison popula-
tions in ways that are only partially understood. Similarly, changes in
public attitudes or some other determinant of criminal justice policy
are impossible to predict, but can have a profound effect on incarcera-
tion rates and sentence lengths. Conceivably, states which undertake
ambitious prison construction programs in response to current popu-
lation pressures may find that the need for such space has diminished
by the time it is ready for occupancy.

Conversely, some individuals believe that expanding prison capacity
encourages reliance upon imprisonment as a crime control measure.
This “if you build them, you’ll fill them” hypothesis holds that the
existence of surplus cell space will promote the imprisonment of indi-
viduals who would otherwise receive alternative sentences. If adding
prison capacity stimulates proportional increases in inmate popula-

1. James Q. Wilson, Thinking About Crime, Vintage Books, N.Y., N.Y., 1985, p. 161
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lions, new construction will not reduce overcrowding. Empirical inves-
tigations of this hypothesis have been controversial and inconclusive.
A 1980 study sponsored by the National Institute of Justice (NIJ)
found that on the average new additions to prison capacity are filled to
overflowing within two years of completion and filled past the level of
overcrowding within five years. 1 The authors concluded “(w)hile our
analysis falls far short of a definitive proof thatcapacity changes cause
population changes, it is suggestive. Corrections planners must at least
consider that provision of new funds for increased capacity will not
relieve overcrowding . .

,

2 The National Institute of Corrections put
the case somewhat more strongly, declaring in its program plan for
fiscal year 1982 that, “Data strongly suggest that prison populations
are driven by capacity and that criminal justice agencies will generally
fill, and overfill, a state’s facilities. Thus, simply expanding bed space
may perpetuate crowding at higher levels of confinement in the long
run.”3 A subsequent study by National Research Council’s Panel on
Sentencing Reform concluded that the empirical evidence used in the
earlier NIJ study provided no valid support for its conclusion that
construction of additional prison capacity will be followed two years
later by a corresponding increase in prison population, thereby using
up that prison capacity. The panel members stressed, however, that
their critique did not demonstrate that there is no causal relationship
between prison capacity and prison population; it merely exposed
weaknesses and inadequacies in the model and data used in the earlier
study.4

Although the existence of a causal relationship between prison
capacity and prison population has been neither proven nor disproven,
inmate population growth is certainly constrained in some states by a
shortage of prison space. Numerous jurisdictions are under court
orders restricting the number of inmates at already overcrowded facili-
ties. In other instances, state and local governments have voluntarily
adopted standards or initiated policies to avoid extreme overcrowding.

1.Kenneth Carlson, Population Trends and Projections, Vol. 2 of American Prisons and Jails
National Institute of Justice, 1980, pp. 53-56, 173-186. Cited in James Q. Wilson, op. cit.

2. Ibid.

3. Alfred Blumstein, et al., “The Influence of Capacity on Prison Population: A Critical Review
ofSome Recent Evidence," Crime and Delinquency, Vol. 20, 1983, pp. 1-51.

4. Ibid.
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If more prison space were available, these jurisdictions would fill it.
Recognizing this, many advocates of alternatives to incarceration are
generally opposed to prison expansion proposals. The American Civil
Liberties Union (ACLU), for example, takes the position that “the first
priority of any prison and jail construction program must be elimina-
tion of existing unconstitutional conditions; new (capacity) should be
added, if ever, only after these conditions are remedied.’’This position,
except for the “if ever” qualifier, is relatively noncontroversial, since
individuals on both sides of the rehabilitation versus incapacitation
debate favor eliminating inhumane prison conditions. The Union
further holds, however, that “(j)ail and prison construction designed to
expand the system’s capacity over and above that then existing should
be opposed unless the need for such additional capacity has been
demonstrated in light of sentencing policies that would ensure that
imprisonment be used only when alternatives such as early release
programs, the elimination of mandatory sentencing laws, the end of
the current practice ofreturning persons to prisons for technical parole
violations, and the greater use of alternatives to incarceration, such as
work furloughs, community release, and community based residential
correction programs will not suffice and where appropriate to the
offense.” 1 Opposition to prison expansion thus becomes a means of
influencing sentencing policy.

This concept of linking prison capacity and sentencing policy,
although long resisted, has begun to play a major role in the debate
over various sentencing reform proposals. Some states, such as Minne-
sota, have established a direct relationship between imprisonment
policy and prison space. The Sentencing Guidelines Commission
created by the Legislature is required to assure that changes in the
state’s sentencing structure would at no time result in the number of
sentenced convicts exceeding the number of prison bunks. If too many
prisoners were flowing into the system, the Commission could modify
the guidelines to prevent population from outstripping capacity.
According to one criminologist, this policy stands the logic of incar-
ceration on its head. “The rule now is that if the number of crimes rises
to the extent that there is insufficient space to punish the criminals,
then space will be made by abridging their punishment. Thus it is in

I , American Civil Liberties Union, “Summary of Board Actions at Jan. 26-27, 1985 Meeting,"

p. I.
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Minnesota when more crimes are committed by more criminals the less
severe the punishment of each criminal may be.” 1

The interplay between prison capacity and sentencing practices was
recently addressed by the Massachusetts Senate Committee on Ways
and Means with reference to the Governor’s presumptive sentencing
proposal. “Although the Committee believes that the adequacy of
prison bed space should not dictate its decision-making on sentencing
reform proposals, the Committee also acknowledges that to advance
tougher sentencing while completely ignoring the inability of our
prison system to absorb an expanded population is irresponsible and
counterproductive.” 2

As a practical matter, states must consider the availability of prison
space when setting their incarceration policies whether they wish to or
not. Although double-celling, the conversion of nonresidential areas
into bed space, and the addition of temporary cells can expand a
facility’s capacity far beyond original design standards, there is a point
beyond which these techniques become dangerous and unconsciona-
ble. States which ignore these limits will eventually lose control over
their prison systems to the courts.

Privatization

Several recent developments have made the general public and their
elected officials increasingly receptive to proposals for transferring
what have traditionally been considered public functions to the private
sector. Cutbacks in federal funds coupled with “taxpayer revolts” at
the local level have created a need for alternative methods of financing
and delivering public services. A contemporaneous erosion of public
confidence in government’s ability to deliver services in a cost-effective
manner has made privatization one of the favored alternatives. Quick
to capitalize on new opportunities, private companies have become
extensively involved in such diverse fields as solid waste collection,
street repair, ambulance services, ticket collections, legal services for

CHAPTER 111. PRIVATE PRISONS AND PUBLIC POLICY

1. John P. Conrad, “Charting a Coursefor Imprisonment Policy,” The Annalsof the American
Academy of Political and Social Science. Mar. 1985, p. 125.

2. Senate Committee on Ways and Means, The Crisis in Correction: A Report of the Senate
Committee on Ways and Means on Prison Overcrowding, Nov. 1985, p. 11.
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indigent clients, hospital management, public health programs, drug
and alcohol programs, and numerous other activities. According to
one recent study, “(t)here is not a single city service that is not being
contracted out to a private firm somewhere in the United States.” 1
The results of transferring various activities formerly performed by
government agencies to profit-making enterprises have been mixed.
But there have been sufficient successes to encourage the trend, and,
most likely, private providers will continue to assume an even greater
role in government operations in the forseeable future.

Prisons and The Private Sector

Private sector involvement in state and local penal systems is
extensive and of long standing. During the 19th century, prisoners
were often hired out to private companies and some prisons were
financed solely from the fees derived from contract prison labor. Gross
abuses of such arrangements and lobbying by prison reform groups
led to the strict curtailment or outright prohibition of such practices.
As a result, private sector involvement evolved from exploiting
inmate-workers to providing various ancillary services to prison
operations.

According to a recent National Institute of Corrections study,
correctional systems in 39 states contract with private providers for
at least one service or program. 2 The ten most frequently contracted
services are medical and mental health, community treatment centers,
construction, education, drug treatment, college programs, staff
training, vocational training and counseling. Correctional adminis-
trators were generally pleased with their contracting experiences and
reported several advantages including staff savings, better quality of
services, more efficient operations, lower cost, reduced training
requirements, decreased agency liability, and better accountability.
They also noted several problems, however, such as difficulties

i. American Legislative Exchange Council, “Privatizing The Public Sector: An Initiative For

Service and Savings," The Slate Factor, Jan. 1986, p. 1. Quoting John Goodman,
“Privatization in the United States: Cities and Counties,” National Center for Policy Analysis,
Dallas, Tex., 1985

National Institute of Corrections, U.S. Department of Justice, Private Sector Involvement
In Prison Services And Operations. Feb. 1984, pp. 6-15
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supervising other peoples’employees, poor quality of services, failure
to provide promised services, difficulty with the bidding process,
services not being provided on time, difficulty regulating service
quality, conflicts with labor unions, and lack of cost-effectiveness.

Contracting-out specific services has occurred in an incremental
fashion, engendering little controversy and attracting virtually no
attention outside of the corrections profession. In sharp contrast,
contracting-out the operation and management of an entire facility
is extremely controversial and has attracted a great deal of attention
both within and outside of the corrections field. The National Sheriff’s
Association, for one, has adopted a resolution strongly opposing the
operation and management of jail facilities by private profit-making
organizations. 1

Also opposed are the overwhelming majority of correctional agen-
cies which responded to a National Institute of Corrections-sponsored
survey. Seventy-five percent of the respondents indicated they would
not even consider contracting the management of an entire facility,
while only 22 percent said they would and four percent remained
unsure. 2 The survey results are open to interpretation. On the one
hand, public correctional employees are the experts and their views
should be given great weight. On the other hand, there is the self-
serving factor: many of them are probably so preoccupied with the
threat privatization poses to their own livelihood that they reject the
concept of private prisons out of hand. As noted by a 1981 report
to the National Institute of Corrections, “if the potential of private
management in corrections is ever to be explored thoroughly,
initiative for the testing will have to come from the local governmental
executives and legislators; no one can reasonably expect the normal
run of local correctional administrators to preside over the demise
of their functions with good will and cooperation.”3

The American Bar Association (ABA) is also concerned by the
prospect of private prisons. At its 1986-mid-year meeting, the ABA
adopted a resolution urging “that jurisdictions that are considering
the privatization of prisons and jails not proceed to so contract until

1. Resolution adopted by National Sheriffs Association, June 20, 1984

2. National Institute of Corrections, op. cil.
3. Sheldon Steinberg, et al.. Potential for Contracted Management in Local Correctional

Facilities, Center for Human Services, submitted to National Institute of Corrections, Mar.
1981, p, 8-8.
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the complex constitutional, statutory, and contractual issues are
satisfactorily developed and resolved.” 1 The resolution defines
“privatization” as referring to “contracting for total operational
responsibility for a prison or jail.” The definition excepts contracting
for food preparation, medical care, and other institutional services or
for operation of “non-secure facilities such as half-way houses.”2 A
motion to amend the resolution by substituting the language “proceed
only with great caution” for “not proceed” was defeated 143-128.3

The American Correctional Association (ACA), a multi-
disciplinary organization which has an active membership of more
than 20,000 correctional professionals takes a more moderate stance.
In January 1985, the ACA Delegate Assembly adopted the following
statement expressing qualified support for expanding private sector
involvement in correctional services. 4

Government has the ultimate authority and responsibility for
corrections. For its most effective operation, corrections should
use all appropriate resources, both public and private. When
government considers the use of profit and nonprofit private
sector correctional services, such programs must meet profes-
sional standards, provide necessary public safety, provide services
equal to or better than government, and be cost-effective
compared to well managed governmental operation. While
government retains the ultimate responsibility, authority, and
accountability for actions of private agencies and individuals
under contract, it is consistent with good correctional policy and
practice to:

A. Use in an advisory and voluntary role the expertise and
resources available from profit and nonprofit organizations
in the development and implementation of correctional
programs and policies;

B. Enhance service delivery systems by considering the concept
of contracting with the private sector when justified in terms
of cost, quality, and ability to meet program objectives;

1. The United Stales Law Week. The Bureau of National Affairs, 54 LW 2416, Feb. 18, 1986.

2. Ibid.

3. Ibid.

4. This policy was ratified by the American Correctional Association Delegate Assembly at
the Winter Conference, Orlando, Fla., Jan, 20, 1985.
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C. Consider use of profit and nonprofit organizations to develop,
fund, build, operate, and/or provide services, programs, and
facilities when such an approach is cost-effective, safe, and
consistent with the public interest and sound correctional
practice;

D. Ensure the appropriate level of service delivery and
compliance with recognized standards through professional
contract preparation and vendor selection as well as effective
evaluation and monitoring by the responsible government
agency; and

E. Indicate clearly in any contract for services, facilities, or
programs the responsibilities and obligations of both
government and contractor, including but not limited to
liability of all parties, performance bonding, and contractual
termination.

Among the staunchest opponents of privatization proposals are
public employees and the unions which represent them. The American
Federation of State, County and Municipal Employees (AFSCME),
which represents more than 40,000 correctional employees, has
sponsored several reports which attempt to document the dangers of
privatization. Recently, the Federation sponsored a study of private
prisons (the conclusions of which are quoted several times in this
report) which supports its contention that “(f)or the public, for
correctional personnel, even for the inmates, contracting out is a
terrible idea it’s bad policy, and it’s bad government.” 1

Public correctional employees’ antagonism towards private prison
proposals is understandable since privatization often involves the
replacement of public employees with private workers. Such sweeping
personnel changes would not, at least initially, be the case with private
prisons. Most states, including the Commonwealth, are going to have
to build additional prisons in the immediate future. Under such
circumstances, private prisons will supplement rather than displace
publicly operated institutions. Contracting for the operation of a
single state correctional facility as provided for by Chapter 799
of 1985 will not require any reduction in the number of public
correctional employees. Indeed, the Commonwealth’s prisons are

1. J. Michael Keating Jr., Seeking Profit in Punishment: The Private Management of
Correctional Institutions, AFSCME, Circa 1985. Foreword.
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currently so overcrowded that several privately-operated facilities
could be opened without any loss of jobs in the public sector. The
real choice confronting states such as Massachusetts is not whether
to replace public employees with private workers, but whether to hire
private providers instead of additional public employees.

As future construction establishes a balance between inmate
populations and prison capacity, private and public facilities will to
some extent compete with each other. Assuming private prisons are
as successful as their advocates predict, this competition could
encourage reductions in the number of publicly-operated prisons.
This process would take several yeras, however, during which
time the number of public correctional employees could be reduced
through attrition and transfers. Moreover, judging by the limited
experience to date, employees of public facilities that are converted
to private operations could continue in their jobs under private
management. Jurisdictions which wished to could even require private
contractors to give current public employees priority consideration
for employment at similar salary and benefit levels.

Private prisons will not, in any event, ever totally replace public
institutions. Although Corrections Corporation of America at one
time proposed taking over the entire Tennessee prison system, there
is near unanimous agreement that private operators should never be
relied upon as the sole source of correctional services. As noted by
Joan Mullen, one of the principal authors of a recent report sponsored
by the National Institute of Justice, 1 “The task is not to replace public
corrections functions with their private equivalents, but to develop
a system that uses both sectors to their best advantage.” 2

Debates over transferring various functions from public to private
providers usually focus on the impact such a change will have on the
cost, quality and availability of programs and services. While these
issues are also central to the debate over private prison proposals,
there is an ethical element to the prison controversy which does not

Dollars and Scruples

1. National Institute of Justice, U.S. Department of Justice, The Privatization ofCorrections.
Feb. 1985.

Joan Mullen, “Corrections and the Private Sector,” National Institute of Justice Reports.
May 1985, p. 2.



HOUSE - No. 62251986] 53

arise in other contexts. The deprivation of liberty is second only to
the imposition of capital punishment as an exercise of the state’s
power over its citizens. Some people are opposed on principle to
delegating such authority to private parties. One writer argues, for
instance, that

.
. the criminal has lived under and enjoyed the

benefits of the laws, and could have participated in the making of those
laws. Criminals are fellow citizens; when we punish them we presume
upon the fellowship .

. .” It is crucial, therefore, “that the agents of
punishment be agents of the laws and the people who make them.
Police and prison guards are our representatives, whose actions we
have authorized. The policeman’s uniform symbolizes his represent-
ative character. When he puts on his uniform, he strips himself bare,
so to speak, of his private opinions and motivations . . . (H)e is
equally energetic in enforcing the laws that he does and doesn’t like
and he treats all citizens, and all criminals, in the same way, whatever
his personal prejudices. When the police behave in this way,
impersonally enforcing the general will, their coercive powers are
justified.”l According to this view, contracting for prison management
is an unjustifiable abrogation of the state’s responsibility to perform
a basic governmental function.

A report to the House of Delegates by the American Bar
Association Section on Criminal Justice espouses a similar view.
Under a section entitled Symbolism: The Hidden Issue, the report

In its 1985 policy statement on privatization, the American
Correctional Association began: “Government has the
ultimate authority and responsibility for corrections.” This
should be undeniable. When it enters ajudgment of conviction
and imposes a sentence a court exercises its authority, both
actually and symbolically. Does it weaken that authority,
however as well as the integrity of a system of justice -

when an inmate looks at his keeper’s uniform and, instead of
encountering an emblem that reads “Federal Bureau of
Prisons” or “State Department of Corrections,” he faces one
that says “Acme Corrections Company”?

This symbolic question may be the most difficult policy

notes:

I. Michael Walzer. “Hold The Justice,” The New Republic , Apr. 8, 1985, p. 11
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issue of all for privatization; Who should operate our prisons
and jails apart from questions of cost, apart from questions
of efficiency, apart from questions of liability, and assuming
that prisoners and detainees will retain no fewer rights and
privileges than they had before the transfer to private
management? In an important sense, this is really part of the
constitutional-delegation issue, in that it could be argued that
virtually anything that is done in a total, secure institution by
the government or its designee is an expression of government
policy, and therefore should not be delegated. We cannot help
but wonder what Dostoyevsky who wrote that “(t)he degree
of civilization in a society can be judged by entering its
prisons” would have thought about privatization of
corrections.” 1

This section of the ABA report is a powerful expression of
opponents’ views concerning the propriety of delegating the operation
of prisons and jails to private parties. It is misleading, however, in
its choice of quotes from the ACA policy statement on private sector

involvement in corrections. That statement does, in fact, commence
by observing that “(g)overnment has the ultimate authority and
responsibility for corrections.” The statement continues, however,
“(f)or its most effective operation, corrections should use all
appropriate resources, both public and private. When government
considers the use of profit and nonprofit private sectors correctional
services, such programs must meet professional standards, provide
necessary public safety, provide services equal to or better than

government, and be cost-effective compared to well managed
governmental operation. While government retains the ultimate

responsibility, authority, and accountability for actions of private

agencies and individuals under contract, it is consistent with good
correctional policy and practice to: . . . Consider use of profit and
nonprofit organizations to develop, fund, build, operate, and/or
provide services, programs, and facilities when such an approach is

cost-effective, safe and consistent with the public interest and sound

correctional practices ...”

Taken as a whole, the ACA policy statement is a considerably more

I American Bar Association Section on Criminal Justice Report to The House of Delegates,

Feb. 1986, pp. 12-13.
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positive assessment of the private sector’s potential role in operating
correctional facilities than readers would infer from the Bar
Association Section’s report.

Private prison advocates agree that the state is ultimately
responsible for ensuring that persons convicted under its laws are
incarcerated in a safe, humane, fair fashion. They do not believe it
necessarily follows that the day-to-day operation of a penal institution
should not be delegated to private parties. Proponents stress that
private prisons will be overseen by government employees and
operated in conformance with standards established by statute,
regulation and contract. Furthermore, privately-managed facilities
will be scrutinized by the judiciary, the media and various prisoner
rights groups. Finally, inmates at private prisons will retain all of the
rights and protections guaranteed them by statutory and constitu-
tional law of both the state and federal government. Operating a
prison under such circumstances is described as a ministerial function
that neither supplants the state’s authority over persons sentenced by
its courts nor relieves the government of its responsibility towards
such individuals. As precedent, proponents point to the use of private
providers to care for and confine mentally ill persons and juvenile
offenders. In both cases, the state, while retaining ultimate
responsibility for individuals committed or convicted under its laws,
has delegated its custodial functions to private parties. The real issue,
privatization advocates argue, is not what words appear on the guard’s
uniform but what kind of care the inmates receive.

Disputes over the ethical propriety of delegating such a powerful
exercise of the state’s authority to a private company will never be
completely resolved. Ethical objections are unlikely, however, to pose
a major obstacle to private prison proponents’ efforts to win popular
support for their proposals. The general public has never been much
concerned with the operation of state prisons or local jails except when
it threatens their safety, strains their pocketbooks or frustrates their
desire for retribution. Most people are unlikely, therefore, to be
troubled by the prospect of a private company profiting from
incarcerating convicted criminals. Rather, the concept of private
prisons, with its promise of reducing the size and cost of public
correctional departments, will probably attract a growing number of
supporters as it becomes better known.
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Opponents contend that private prison operators will exert an
untoward influence on criminal justice policy and contribute to the
incarceration of more prisoners under worse conditions. Some people
believe that prison expansion programsresemble supply side economic
policies in that increases in the supply of prison cells produce addi-
tional prisoners to fill them. The American Civil Liberties Union
(ACLU), which subscribes to this theory, believes present incarcera-
tion rates are excessive and often opposes prison capacity expansion
programs as a means of forcing states to consider alternatives to
imprisonment. As discussed in Chapter 11, the capacity driven model
of prison population growth has been neither proven nor disproven.
There is no question, however, that cost and capacity constraints are
becoming increasingly influential factors in the formulation of sentenc-
ing policies in many states. Adherents of the “if you build them, you’ll
fill them” view of prison construction fear that privately-operated
prisons, by reducing costs and expanding capacity, will relax these
constraints and stimulate an increase in the use of imprisonment.

Expressing this view, the author of a recent article published by the
ACLU’s National Prison Project maintains that “the current prison
population boom is already a reflection of our shortsighted, narrow-
minded judicial and public policy. Add to thata profit motive, and the
possibility of meaningful reform in the way ofalternatives to incarcera-
tion becomes an even more remote dream than it is now.” After
acknowledging that many of the legal and ethical questions raised by
prisons-for-profit can be addressed by the contract between the private
operator and the government, the author asks, “but who can guarantee
that they will be? And who will say that the conditions of the contract
are satisfactory to those of us who are more concerned about prison
conditions and the reduction of unnecessary confinement than in
profits made on the backs of prisoners.” 1

The profit motive’s influence on criminal justice policy also concerns
Mr. Kenneth F. Schoen, former Minnesota Commissioner of Cor-
rections:

“Private operators whose growth depends upon an expanding pri-
son population may push for ever harsher sentences. With the public’s

Prisoners and Profits

I. Jan Elvin, "Private Firms Cash In On Crime,” Journal, Fall 1984, P. 7. The Journal is a
publication of the ACLU’s National Prison Project.
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unabating fear of crime, and lawmakers shrinking from any move that
appears to be soft on criminals, the developing private prison lobby
will be hard to resist.

“Private prison operators will work the crime trend both ways. Any
drop in the crime rate will be attributed to long prison sentences. An
increase will add weight to the call for more prisons. And the taxpayers
will finance the profit-makers while double-locking their doors at
night.” 1

Private prison operators will certainly lobby in their own behalf. It
does not necessarily follow that they could manipulate public opinion
and the law-making process as easily as their opponents suggest. The
threat of manipulation and corruption exists whenever private inter-
ests stand to gain from changes in public policy. Yet lobbying is a
legitimate and legally protected activity that often promotes better
informed decisions. Revelations of corruption in the awarding of
defense and public building contracts, to name just a few, demonstrate
that the safeguards intended to prevent abuse of this process some-
times fail.

There is no reason to believe, however, that the private prison
industry will attract individuals who are more disposed to engage in
corrupt or deceptive practices than the hundreds of other industries
and professions which are affected by governmental decisions. It seems
rather cynical, moreover, to presuppose that the public and their
lawmakers could be persuaded to adopt tougher sentencing measures
by the patently self-serving arguments of private prison operators. The
relationship between crime rates and imprisonment policies is unclear
and a ground for lively debate. Private prison operators will add a new
voice to this debate; they will not drown out opposing views. In the
end, decisions controlling the apprehension, conviction and sentencing
of offenders will continue to be made in the public sector by the same
process that they are now.

Nor is it clear at least in the short run that private prison
operators will have any need to lobby for harsher sentences. Given
present levels of overcrowding at state prisons and local jails there will
be no shortage of inmates to fill private facilities. As present popula-
tion pressures ease, this situation could change. But among the advan-
tages ofcontracting for correctional services is the opportunity to more

I. Kenneth F. Schoen, “Private Prison Operators,” New York Times. Mar. 28, 19X5
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easily expand or constrict the level of services in response to changing
needs. The state, through the licensing process, will control the number
and total capacity of private institutions. If prison populations decline,
the state could either reduce its reliance upon private providers or close
some of its own antiquated facilities. Private prison operators will
certainly resist efforts to close their facilities. The success of their
efforts, however, will probably depend more on their ability to provide
a superior alternative to public prisons than their adroitness at manip-
ulating public opinion.

The supposition that mixing prisons and profits willpromote incar-
ceration rests largely on the companion arguments that privatization
will reduce accountability and encourage unbridled cost-cutting. As
discussed earlier, many jurisdictions have allowed their prisons and
jails to deteriorate to the point where they offend even minimal
standards of decency and concern. Medical care has been neglected,
educational and recreational programs have been ignored, and over-
crowding has become the norm rather than the exception. Indeed,
overcrowding in particular has become so pervasive that it is, either by
effect or design, a standard practice of many state and local correc-
tional systems.

One reason overcrowding has become so prevalent is its effective-
ness as a cost-control measure. As a prison’s capital and fixed operat-
ing costs are distributed among a greater number of prisoners, the cost
per prisoner declines. Prisons are thus most efficient (at least as meas-
ured by the cost per prisoner) when operating at or in excess of
capacity. Double bunking which is widely disapproved but fre-
quently practiced is a remarkably effective means of doubling a
facility’s capacity at minimal cost. Converting nonresidential space
into cells, adding temporary structures within the confines of existing
prisons and various other makeshift expansion techniques are likewise
efficient. By such expediencies, state and local governments have
curtailed the staggering increases in correctional spending that would
otherwise have accompanied the prison population explosion of the

past decade. They have done so, of course, at the expense of the
prisoners and staff who inhabit the bleak, antiquated, overcrowded
institutions that can be found in most states.

Opponents allege that privatization will reinforce such reprehensible

Profits and Standards
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economy measures and encourage public officials to evade their obli-
gation to correct present deficiencies by abdicating their responsibili-
ties. Long overdue improvements in prison conditions will be neglected
as inmates become victims of their cost-cutting wardens. “Should
constitutional conditions of confinement be sacrificed for the profit
motives of private business?” asks one adherent of this view. l

While some public officials may embrace privatization in the hope of
avoiding the need to eliminate unconstitutional conditions of con-
finement, they will be quickly disabused of that notion by the courts.
There is no legal precedent to support the tenet that converting from
public to private management will terminate prisoners’constitutional
protections against cruel and unusual punishment. Private prison
operators will be held accountable to the same constitutional stand-
ards as are state and local governments. Further, the government and
its employees will probably be liable for theactions of a private prison
operator and his employees. As noted by Attorney Thomas J. Mad-
den, “(p)rivatization cannot relieve state and local officials of their
obligations to assure that prisoners’ rights are safeguarded. State and
local officials must assure that their contractors are doing a fair and
effective job in operating the facilities. If they abdicate their responsi-
bility, I believe that there are ample legal grounds for holding these
officials liable for deprivation of prisoner rights.”2

The impact of privatization on the conditions at state and local penal
facilities can be, to a large extent, whatever the contracting jurisdiction
wishes to make of it. For example, private prison operators will have
little or, if the government desires, no opportunity to cut costs by
overcrowding their facilities or allowing conditions to deteriorate. By
establishing and enforcing population limits and operating standards
the government can, in fact, require much better conditions at private
prisons than presently exist at many public institutions. Alternatively,
privatization may simply enable governments to provide equivalent
facilities at lower cost. It is inconceivable, however, that privatization
could perpetuate unconstitutional conditions of confinement by plac-
ing prisons and jails beyond the reach of judicial oversight.

In addition to this judicial and governmental oversight, private

I- Elvin, opcit.. p. 7,

2. Thomas J. Madden, Legal Issues in Privatization Of Core Correctional Facilities. Paper
delivered at National Institute of Justice conference on the privatization of corrections,
Washington, D.C., Feb. 1985.
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prison operations will be closely watched by the media and various
civil rights and prison reform groups. Many members of these groups
will probably be far less tolerant of deficiencies at private rather than
public prisons. Thomas Beasley, President of Corrections Corporation
of America, echoes the private prison industry’s views when he says:
“The claim that our level of visibility is so low that we will be able to cut
corners is ludicrous; we are the highest profile people in corrections
today.” 1

Opponents correctly predict that unbridled cost-cutting by private
jailers would result in conditions that make even the worst public
prisons seem benign by comparison. The potential for conflict between
private companies’ concern with the bottom line and the government’s
interest in safe, humane care cannot be overemphasized. Great care
must be taken during the contractor selection process to identify and
eliminate unscrupulous or incompetent operators. For the same rea-
son, it is imperative that jurisdictions contemplating privatization
proposals be prepared to promulgate and enforce controls capable of
ensuring contractor compliance with laws and regulations designed to
safeguard public safety and inmate care. This point was well expressed
by a recent evaluation of the first large, privately-operated juvenile
facility; “Of all the conclusions that might be drawn from reading this
report, one can be stated unequivocally; private sector operation ofa
correctional facility is not a panacea! This approach is only as good as
the staff, management, program, facilities, resources and support that
it receives; the formula for success is no different than for publicly-
operated institutions. What does differ, though, is the need to have a
tightly structured contract in order that the private sector ... be held
accountable.” 2

It is important when considering the relationship between a private
contractor’s motives and performance to differentiate between effi-
ciency and abuse. Private prison entrepreneurs are in business to make
a profit and will operate their facilities as efficiently as possible. Effi-
ciency is not, however, as opponents often suggest, synonymous with

I. Thomas Beasley, President, Corrections Corporation of America, oral presentation at
National Conference of State Legislatures Seminar, “Prisons for Profit,” San Francisco,
Calif., Sept. 8-10, 1985.

2. American Correctional Association, “Private Sector Operation of A Correctional Institu-
tion." A study of the Jack & Ruth Eckerd Youth Development Center, Okeechobee, Fla.,
National Institute of Corrections, U.S. Dept, of Justice, Apr. 1985.
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exploitation. Private prison operators especially ifthey construct and
own the facility, will be required to make substantial front-end com-
mitments of capital and other resources. These start-up costs will have
to be amortized over a number of years. To recover his initial invest-
ment, the contractor will need to maintain a continuing relationship
with the contracting jurisdiction. Therefore, private operators will
have to balance their desire to cut costs with their need for long-term
contracts. Furthermore, many of the companies seeking private prison
contracts desire to operate facilities in several states; they will not wish
to jeopardize future contracts by operating substandard institutions.
Consequently, reputable private prison operators actually have a
vested interest in promoting strict enforcement of government stand-
ards in order to deter fly-by-night outfits that could, by association,
taint the entire industry. This conflict between short-term profits and
long-term success, creates a powerful incentive for private companies
to avoid the excesses feared by their detractors. As noted by Anthony
Travisono, Executive Director of the American Correctional Associa-
tion: “It’s true that the profit motive could cause a conflict of interest.
For that very reason, people are going to watch private industry very
closely, probably more closely than they watch the public sector. The
companies have a lot of incentive to do a good job because they won’t
be rehired if they don’t.” 1

The likelihood that privately-operated prisons could be held to a
higher standard than their public counterparts has important implica-
tions. Better prisons are more expensive prisons. Private operators
may, as they claim, be able to run equivalent facilities at lower cost
than public agencies. In many cases, it appears, they will be expected to
run superior institutions. Jurisdictions which demand a higher level of
performance from private providers must be willing to accept the
impact such a policy will have on costs. Many people feel prisons are
already too expensive: hence, the “it’s cheaper to send a kid to college”
analogy. Actually, some states, by inadequately funding their penal
systems, have developed unrealistically low standards of correctional
costs. In comparison to these standards, even an extremely efficient
private facility may seem to be an expensive alternative.

Holding private operators accountable to higher standards could

I Kevin Krajick, "Prisons for Profit: The Private Alternative," Slate Legislatures. Apr. 19X4.
p. 14.



HOUSE No. 6225 [August62

also contribute to the development of parallel but unequal public and
private prison systems. Such a disparity might result in individuals
convicted of the same offense receiving unequal treatment. Persons
confined in private prisons would be housed in clean, uncrowded
facilities which meet model correctional standards; individuals
confined in state-run institutions would be forced to endure
overcrowded, antiquated facilities that meet only the most
rudimentary standards of adequacy. Aside from the basic issue of
fairness, the existence of parallel but unequal prison systems might
lend support to suits alleging that conditions at public institutions
violate constitutional prohibitions of cruel and unusual punishment.
Plaintiffs’ attorneys could argue that state prisons which fail to meet
the minimum requirements imposed on private providers are in
violation of the state’s own standards of what constitutes acceptable
conditions and humane care.

The potential drawbacks discussed immediately above are not really
arguments against private prisons. They merely illustrate the degree
to which present conditions will influence the impact privatization
might have. To the extent that private prisons encourage conditions
of confinement suits against public prisons, they would only be
hastening the inevitable. Requiring better conditions at private
prisons is a tacit admission that inferior public operations are
unacceptable and implies a moral obligation to improve them. If
private prisons cost more than present public institutions they may
still be less expensive than operating public prisons that conform to
these higher standards. As noted by a National Institute of Justice
study of the privatization of corrections: “Under a contract system,
the costs of confining particular numbers of clients under specified
conditions will be clearly visible and more difficult to avoid through
crowding and substandard conditions. While corrections authorities
might welcome the opportunity to demonstrate clearly that more
prisoners require more resources, it remains to be seen whether
legislators and voters will be prepared to accept the real costs on
confinement practices that meet professional standards.” 1

The last quote from the NIJ study brings the argument over
privatization’s impact on incarceration policies full circle. Opponents
insist that prisons-for-profit will encourage incarceration by spawning

I. National Institute of Justice, op. cit., p. 81
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a powerful private prison lobby, encouraging unscrupulous cost-
cutting and expanding capacity. Yet, it is just as likely that private
prisons, by focusing attention on the real cost of providing secure,
safe, humane facilities, may cause states to readdress their
imprisonment policies with an emphasis on exploring alternatives to
incarceration. Given these considerations, it is impossible to predict
whether the privatization of corrections will encourage, discourage,
or have no effect upon incarceration rates.

Public agencies are held in such low regard that private companies’
ability to outperform them has assumed axiomatic proportions in
many peoples’ minds. Thus, even individuals who are otherwise
apprehensive about the prospect of turning incarceration into a
business are inclined to concede that private companies can run
prisons less expensively than public correctional agencies. But,
according to Jerome Miller, former Massachusetts Commissioner of
Youth Services, “(t)he question is whether business is just going to
run an outmoded and inhuman system more efficiently, or is going
to bring some real improvements and new ideas.” 1

Before discussing the operational advantages and disadvantages of
private versus public prisons it is important to distinguish between
situations where a private company both owns and operates the
facility from those where private operators merely manage a public
institution. For example, one of the advantages attributed to
privatization proposals is the opportunity to enhance government’s
ability to respond to temporary or unexpected fluctuations in inmate
populations. As the experience of the past decade demonstrates,
prison populations can change very rapidly. In contrast, adjusting
prison capacity is a lengthy process which often occurs in a crisis
atmosphere. Expanding prison capacity is encumbered by the
substantial commitment of resources required: bonds must be issued;
new facilities need to be sited and built; and additional employees have
to be hired. Reducing capacity, something few states have dealt with
in recent years, can also prove difficult. A prison’s useful life is
measured in decades. Yet, because they are difficult to adapt for

CHAPTER IV. PRIVATE PRISONS AND PUBLIC BUDGETS

Dollars and Cells

Kevin Krajick, “Punishment for Profit,” Across the Board. March 2, 1984, p,
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alternative uses, a prison, once built, must be used or wasted.
Government officials, especially if they played a role in the original
construction decision, are reluctant to mothball a multimillion dollar
facility, even if it no longer serves any real need. Having learned from
experience that even the most carefully formulated prison population
projections are subject to wide margins of error, public officials are
understandably circumspect about authorizing major expansion
programs. As a result, public corrections agencies often labor under
an institutional inertia that severely limits their ability to respond to
changing needs.

According to one view, contracting, by eliminating the need to make
long-term commitments, can overcome this inertia and provide much
greater flexibility. The contract between the government and the
provider will be renegotiated at mutually agreed upon intervals. As
its needs change, the government can adjust the contract accordingly
or cancel it outright. Private prison operators will, of necessity, factor
in the risks associated with short-term contracts when establishing
their fees. While this will cause the government to pay higher rates
than it would under long-term contracts, the financial and
management burden of adjusting the scale of operations and number
of employees as correctional needs change is shifted from the
government to the private provider.

There is little doubt that private prisons whether the company
just operates the facility or both owns and operates it will augment
jurisdictions’ ability to accommodate changes in prison populations.
Private companies, for example, are able to hire and fire employees
much more easily than government agencies which have to contend
with civil service requirements, public employee unions and political
patronage considerations. Moreover, the private sector is generally
acknowledged to be considerably more efficient at adjusting program
and service levels, planning and modifying purchasing agreements and
otherwise adapting to changing circumstances. Given these
advantages, privately-operated prisons appear to offer a flexible
alternative to public operations. It is less clear that substituting private
for public ownership will significantly reduce the cost to the
government of building new prisons or closing existing ones.

Prisons, after all, serve a public need and the government will have
to pay for them either directly through their correctional agency
budgets or indirectly through its contracts with private providers.
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Obviously, private companies are not going to invest millions of
dollars to construct a correctional facility if the need for that facility
is likely to be short-lived. Reflecting this concern, companies
providing detention services to the INS have relied, for the most part,
on leasing structures such as hotels and convalescent homes
which can be converted into detention facilities. An exception to this
practice is Corrections Corporation of America’s Houston facility
which the company decided to build when it was determined that
available structures were unsuitable. However, anticipating that the
INS might at some time re-award the contract or cease using private
providers, the company designed the $4-5 million dormitory style
buildings so that they could be easily converted for alternative uses,
such as warehouse space.

While existing buildings have proved suitable to meet the security
and other standards required to house illegal aliens and minimum
custody offenders awaiting parole, expanding capacity at higher
security levels will, except in rare instances, require the construction
of new facilities. Companies which agree to build and operate new
facilities will insist on some guarantee that their capital investments
will be reimbursed if the government subsequently decides it no longer
needs the additional space or wishes to change contractors. Such
guarantees can take several forms. Some companies might, for
example, insist on a nonsubstitution clause whereby the government
agrees not to replace, for a stated period of time, their facility with
another facility performing the same function. 1 Alternatively,
contractors may require the government to reimburse them for all or
some percentage of their investment.

Reimbursement and nonsubstitution requirements are both
reasonable and fair. Jurisdictions which agree to such terms must
realize, however, that their financial liability does not necessarily
terminate with the contract. Thus, while contracting with private
operators might offer significant advantages in terms of adjusting
personnel, program, and service levels to changing needs, the financial
burden of expanding or contracting institutional capacity cannot be
contracted away.

t National Institute of Justice, U. S. Department of Justice, The Privatization ofCorrei
Feb. 1985, p. 40.
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The raison d’etre for virtually all proposals involving the
replacement of public agencies with private providers is that the
introduction of competitive forces will produce superior services at
less cost. 1 Correctional facilities have been operated as public
monopolies for so long that there is no alternative to which they can
be compared. Private prisons, proponents argue, will introduce an
element of competition to correctional management (both public v.
private and private v. private) and provide a yardstick against which
public prisons can be measured. The lessons learned from private
operators might actually benefit public prisons. It has been suggested
that, as correctional agencies become more involved in monitoring
the work of contractors who operate total facilities, these skills will
improve and be applied to monitoring their own programs and
operations.

Opponents counter that the development of a competitive market
for private correctional management services is a matter of conjecture.
If instead, only a few large, well-capitalized firms come to dominate the
private prison industry, the competitive forces needed to encourage
efficient operations will not emerge. Companies operating in such a
seller’s market might seek to avoid overt price competition by agreeing
to a mutually advantageous division of market shares. Jurisdictions
purchasing services in such a provider-dominated market would be
hard pressed to maintain control over costs and quality. As a result,
opponents allege, the short-term advantages of greater flexibility and
lower initial prices will be purchased at the expense of long-term
dependency and steadily increasing costs.

Costs will increase, according to opponents, because private opera-
tors will engage in low-balling; intentionally underestimating costs in
their initial bids in the hope that the government will become depend-
ent upon their services over time. Once this occurs, the contractor will
raise his fees or allow conditions to deteriorate, gambling that the
government will accept the charges rather than risk losing his services.

The potential for low-balling by bidders for public contracts is
always a concern. Governments’ best defense against such tactics is a
highly detailed request-for-proposals (RFP) reinforced by a careful

A Seller’s Market?

I Exceptions to this rule are situations where the expertise or other resources necessary for
a particular function are not readily available in the public sector.
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review of the contractor’s cost estimates and service descriptions. For
example, total operating costs can be broken down into such compo-
nent parts as: (1) personnel, (2) food services, (3) medical care, (4)
educational and vocational programs, (5) counseling services, (6)
recreational programs, (7) administrative overhead, (8) maintenance,
and (9) whatever other categories are appropriate. Comparison of the
contractor’s estimated costs with the state’s actual cost of providing
equivalent services and programs should reveal any insupportable cost
projections.

The state can further protect itself from unexpected cost increases by
binding the contractor to contractually established procedure for
negotiating rate increases. It could be stipulated, for example, that the
contractor’s per diem charges could not be increased during the first
year ofthe contract and would subsequently be adjusted only once per
year based on changes in the Consumer Price Index or some other
mutually agreeable cost-of-living index. If the contractor is unable to
abide by these terms, the state can cancel the contract and re-award it
to another provider. Some observers are concerned that the state’s
ability to cancel, renegotiate or re-award a contract, while sound in
theory, might prove difficult in practice.

At present, several firms are actively marketing private prison man-
agement proposals; others are awaiting the development of a sufficient
market for such services to warrant their entry into the field. Thus,
when the government awards the initial contract, it will have several
companies from which to choose and can require whatever conditions
it deems appropriate. If none of the bidders can satisfy those condi-
tions at an acceptable price, the government need only reverse its
decision to experiment with private sector management. But once the
state has transferred custody to a private company, the contractor’s
bargaining power will be enhanced. Even worse, it is argued, this
erosion of bargaining parity can become self-perpetuating since, as the
government’s reliance upon a company increases, it will become more
reluctant to jeopardize that relationship by rejecting contractor
demands or imposing stricter program and fiscal controls. The con-
straints governments might face in changing contractors were
addressed by a recent report:

Transferring a contract for a support service can be rela-
tively simple. Transferring the operations of an entire facility
can be a costly, disruptive break in the continuity of service.
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Moreover, ... (if there is not a ready supply of qualified
bidders) institutional operations cannot simply be suspended
or put on hold while the search is underway; and if the current
contractor’s performance has been less than satisfactory, it
may only get worse in the process.

Any effort to reduce this risk to the government is likely to
increase the contractor’s risk to a degree that might virtually
eliminate private sector participation or increase its cost to an
unaffordable level. 1

As discussed in Chapter 111, private prison operators will be required
to make substantial front-end commitments of capital and other
resources. Thus, in order to recover his initial investment, the contrac-
tor will need to maintain a continuing relationship with the contracting
jurisdiction. He will not wish to jeopardize contract renewal by operat-
ing substandard facilities or insisting on large rate increases. This
conflict between the company’s long-term success and the short-term
advantage of winning a contract by deceptive means will cause reput-
able companies to avoid such practices.

The government can further guard against the problems associated
with provider dominance by not becoming overly dependent upon any
particular contractor. In this sense, the single facility approach to
privatization authorized by Chapter 799 of 1985 is an excellent method
ofexperimenting with private sector management ofcorrectional facil-
ities. Reflecting the Commonwealth’s preference for small to medium
size institutions, a private prison’s inmate population would probably
range between 100 to 200 prisoners. Even ifproblems developed at the
private facility which necessitated its immediate closure, this relatively
small number of inmates could be redistributed among the state’s other
institutions. If the state later decides to increase its use of private
contractors, the number of private prison inmates could surpass the
public correctional system’s ability to accommodate them. Therefore,
the state, if it decides to proceed with privatization, may wish to
diversify its options by employing several contractors. Then, if one
contractor’s performance proved unsatisfactory, the government
would have several alternative providers from which to choose.
Moreover, the availability of alternative providers would encourage

I. National Institute of Justice, op. cil., p. 76.
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the competitive pressures needed to hold down costs, maintain quality
and avoid provider dominance.

Better Management

Because the prisons-for-profit industry is still in its nascent stage,
its members’ claims of superior management are difficult to judge.
Most of the companies that make up the industry have little or no
experience operating secure, adult correctional facilities. To date,
private operators have been most successful in winning contracts for
the detention of juvenile offenders and illegal aliens. Most firms have,
however, either been founded by or have hired experienced
corrections professionals from the public sector. Corrections
Corporation of America, for instance, has as its executive vice
president, T. Don Hutto, former Commissioner of Corrections in
Arkansas and Virginia and President-Elect of the American
Correctional Association (ACA). In addition, the company’s advisory
board includes five past winners of the ACA’s Cass award for
distinguished correctional administrators. Ted Nissen, President of
Behavioral Systems Southwest is a veteran of 25 years in various
California correctional services. Charles E. Fenton, 1 co-founder of
Buckingham Security, Ltd., is a retired administrator of the U. S.
Bureau of Prisons for which he managed several institutions,
including maximum security facilities at Marion, Illinois and
Lewisburg, Pennsylvania. These former public administrators assert
that in their new roles as private prison executives they can exercise
greater control over costs and introduce more efficient practices than
was possible in the public sector.

Opponents are unconvinced, since, as a recent report sponsored by
the American Federation of State, County and Municipal Employees
(AFSCME) notes, “One can only wonder where the wizards of
correctional management, now transplanted from the public to the

I. Mr. Fenton’s involvement in a proposed private protective custody prison near Pittsburgh,
Pa. has been sharply crilized by the ACLU and other opponents of the plan. While he was
Warden of the federal penitentiary at Lewisburg, Pa., Mr. Fenton was among a group of
defendants found in special verdicts by a federal jury to have inflicted cruel and unusual
punishment on two inmates. The prisoners claimed to have been beaten with axe handles
after arriving shackled and in leg irons on a bus from the federal penitentiary in Atlanta,
The jury did not award damages on the grounds that the defendants were protected In
qualified immunity, Picariello v. Fenton. 491 F. Supp. 1021. As reported in "The Plunge
Into Private Justice,” The National Law Journal Mar. 11, 1985
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private sector, have been hiding the expertise and knowledge they are
now prepared to apply so efficiently for their corporate bosses. .

. The
private managers of prisons, no less than their private counterparts
in general industry, alas, have no magic formulas for increased
productivity and reduced costs.” 1

A prison’s primary function is to confine people, including many
extremely dangerous criminals, against their will. By definition then,
prisons are very expensive to build and operate. One of the greatest
expenses is labor costs. Correctional facilities are extremely labor
intensive, requiring 5.2 employees to fill one post 24 hours a day, seven
days a week. 2 Thus, to staff ten positions around the clock requires
a complement of 52 persons. Private prison operators see payroll
expenses as a variable cost from which more efficient management
can wring substantial savings with no sacrifice of quality. Their
opponents tend to view payroll expenses as a fixed cost which can
be reduced only at the risk of producing less safe, less humane
facilities.

Opponents maintain that while private operators have hired a
number of former public administrators with impressive credentials,
their need to cut personnel costs will force them to be far less selective
in hiring rank and file employees. The AFSCME report argues that:
“(i)n terms of salary, benefits, training, and respect and recognition,
correctional officers have always been at the bottom of the criminal
justice heap. Because the job pays so poorly, hiring standards are low;
because training is minimal, new recruits learn their jobs through trial
and error; because they are ill-equipped and ill-trained to perform
their duties, burnout and turnover rates are phenomenal; because
economy so often requires a reduction in the ratio ofstaff to prisoners,
supervision of inmates is often inadequate and violence flourishes;
because the pressure and violence of the institutional environment

I. Keating, op. oil., p, 32.
2. To staff a post 24 hours a day, 365 days a year, a total of 8,760 hours must be covered.

The average number of days worked per year per person comes to 210, or 1,680 hours (260
available days less vacation and administrative leave of 20 days, sick leave of 20 days and
holiday leave of 10 days). Dividing the total number of hours to be covered, 8,766, by the

hours to be worked, 1,680, yield 5,2 positions. Gail S. Funke, “The Economics of Prison
Crowding,” The Annals of the American Academy of Political and Social Science. Mar.
1985, pp. 90-93.
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generate incredible stress, absenteeism is high, overtime is rampant
and operational costs tend to skyrocket. Every major commission and
study group that has looked at corrections in the past two decades
has emphasized the need for selective recruitment, higher salaries,
much more training, better staff-to-prisoner ratios and stress-
reduction programs as keys to improving the operation of our jails
and prisons; all have bemoaned the impact of high turnover on
correctional efficiency.” 1

In light of present deficiencies, opponents argue, introducing the
profit motive is guaranteed to make a bad situation worse. Reductions
in wage and benefit levels would make it even more difficult to attract
and retain qualified personnel. Similarly, private prison employees,
unprotected by union contracts and civil service requirements, and
employed by companies that depend upon holding down labor costs
to maintain profits, will not develop the career orientation most
correctional officials believe is crucial for improving prison
management.

Corrections Corporation of America (CCA), among others,
promises that its workers will be at least as qualifed as many current
public correctional employees and in some cases more qualified.
According to spokesmen for the company, the gross overcrowding
and miserable working conditions that exist at many public prisons
are the main culprits in producing high rates of absenteeism and
employee turnover. By improving working conditions and paying
greater attention to employee morale, the company intends to reduce
these disruptions and achieve significant savings. Even greater savings
will result from preventing the excessive overtime costs that plague
many public operations because budgetary constraints and personnel
caps have forced corrections departments to understaff their facilities.
CCA, when setting its fees, will factor in a sufficient number of
employees to avoid excessive reliance upon overtime. This
combination of better conditions and adequate staffing will enable
CCA to offer competitive wage and benefits levels and still reduce
total employee costs. 2

In support of its claims, CCA points to the company’s Silverdale
Work Farm in Hamilton County, Tennessee. Rather than reducing

Keating, op. cit., p. 30
Telephone conversations with James J. Anthony, Projects Manager, Business Development
Corrections Corporation of America.
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staffing levels, the company has actually increased the number of
employees from 58 when the facility was under county management,
to the present complement of 72. Much of this increase is due to the
dramatic rise in the inmate population since CCA assumed control
of the facility. However, it also reflects the addition of new positions,
such as a training director and a recreational director, which did not
exist under county management. Nor has the transfer to private
management resulted in the wholesale replacement of government
employees, more than 40 of whom are now members of CCA’s staff.
Moreover, CCA spokesmen report that the wage and benefit package
offered by the company is comparable to that of equivalent public
employees. Further, all CCA employees participate in the company’s
employee stock ownership plan. This gives the workers an additional
incentive to perform as efficiently as possible and a vested interest
in avoiding situations that could jeopardize contract renewal. Other
improvements which have occurred under CCA management include:
the addition of round-the-clock nursing; regular visits by a chaplain,
a psychiatrist and two physicians; and the instituting of a classification
system for assigning work and housing to prisoners as they arrive at
the facility. l

At least one disinterested observer actually prefers private sector
guards. The Reverend Thomas Sheehy, assigned by the Roman
Catholic Diocese of Galveston-Houston to handle liaison with CCA’s
alien detention center in Houston, Texas, has said, “If I had a choice
of the private organization, or it being run by the INS, 1 would take
this private organization. They’re much more humane. The guards
haven’t been in the business that long, so they’re not calloused.”2

Fr. Sheehy’s observation, while hardly definitive, is not surprising
in light of the AFSCME report’s description of the poor pay,
inadequate training, insufficient supervision and generally deplorable
conditions to which many public correctional employees are

subjected. In the Union’s view, privatization will exacerbate these
problems by encouraging the substitution of cost-cutting measures for
professional standards. That need not be the case, however, since, as
with just about every other aspect of private prison operations, it is

I Telephone conversation with Robert M. Landon, Warden, Silverdale Detention Center.

2. Martin Tolchin, “As Privately-Owned Prisons Increase, So Do Their Critics,” New York
Times, Feb. 11, 1985, p. B6
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the contracting jurisdiction which will determine the levels of training,
experience, supervision, and other employment conditions it feels are
necessary to provide the desired level of service. There is nothing to
prevent the government, for example, from requiring private prison
employees to meet the same qualifications and receive the same
training as public employees. Indeed, there is no convincing argument
for doing otherwise. Likewise, staffing levels and supervisory
procedures at private prisons will be subject to government oversight
and control.

As noted above and discussed in Chapter 111, governments can, by
law, regulation and contract, require private prisons to meet whatever
standards they consider appropriate. AFSCME and many other
opponents fear that privatization will encourage public officials to
abdicate their responsibility to correct present deficiencies at public
institutions by converting them to private management. Yet, it should
be self-evident that private prisons, as an extension of public
corrections systems, will reflect the financing and operating standards
of the contracting government. Jurisdictions which systematically
underfund and overcrowd their facilities, underpay and inadequately
train their employees and otherwise countenance substandard penal
operations are unlikely to hold their contractors to higher standards.
Private prisons operating in such a milieu, will no doubt duplicate
or even surpass the deleterious practices of publicly-managed
facilities.

Inadequately funded, overpopulated prisons will be subject to the
same problems whether they are operated by public agencies or private
companies. However, the central issue in the debate over the relative
cost-effectiveness of public versus private prisons is not whether
jurisdictions are currently spending too much as many voters seem
to believe or too little as most professionals agree on meeting
their corrections needs. The core issue raised by privatization
proposals is whether government is spending its funds as efficiently
as possible. AFSCME and others reject the claim that public
corrections agencies waste 10 to 25 percent of their operating budgets
due to inefficiency and government red tape. Even if private
companies could reduce current operating costs by such margins,
opponents argue that those savings would be more than offset by the
cost of licensing and monitoring privately-operated facilities and the
companies’ need to purchase expensive liaibility insurance. Thus, they
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conclude that private operators’ only means of reducing costs
sufficiently to generate profits for themselves and cost savings for the
government will be to exploit inmates and workers alike.

Private prison operators respond that they need not and will not
reduce or eliminate essential services and programs in order to
generate profits. The waste is there, they insist, and by eliminating
it through more efficient employment, purchasing and other business
practices, they can operate superior facilities at less cost. CCA, for
example, emphasizes that it will operate its facilities in conformance
with standards promulgated by the American Correctional
Association’s Commission on Accreditation of Corrections. CCA and
other private companies’ ability to meet those standards is, of
necessity, contingent upon the sponsoring government’s willingness
to provide adequate funding.

Private operators do not possess, and do not claim to have, any
“magic formula” for increasing productivity and reducing costs. Their
advantage over public agencies lies not in any well-guarded secret,
but in their ability to operate free of the cumbersome and expensive
civil service systems, public purchasing procedures and other well-
meaning, but inefficient, requirements that constrain public
managers. Many state and local governments, having long ignored
their corrections officials’ inability toreconcile the public’s “get tough”
approach to crime with its “less is better” attitude towards
government, now find that they must approve substantial increases
in their corrections budgets. Private prison operators and their
supporters argue that spending new money in the old ways will result
in the same problems. The time has come, they maintain, to try a new
approach. “The work done in the public sector in the last 30 years
has been a dismal failure,” claims Ted Nissen, President of Behavioral
Systems Southwest, which operates both federal and local facilities.
“We have a national recidivism rate of 50 percent; I offer to forfeit
my contract if the recidivism rate is more than 40 percent.” 1

While several payment arrangements are available to governments
which contract with private providers, private prison operators are
usually paid on a per diem basis. Initially, the contractor estimates

Payment Provisions

I. Ibid.
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his capital and operating costs, adds on a margin for profit and sets

his fee accordingly. As an illustration, a private facility which
incarcerated an average of 200 prisoners per day at a per diem rate

of $5O per inmate would charge the contracting government $3.65

million per annum. This flat charge per prisoner is generally set by
contract and can either be renegotiated at mutually agreed upon
intervals or automatically adjusted based on changes in some measure
such as the Consumer Price Index.

From the government’s perspective, per diem pricing arrangements
offer two significant advantages. The more important of these is the
protection the government receives against cost overruns. If the
contractor underestimates his costs, the government is under no legal
obligation to increase its reimbursement rate to cover the
unanticipated expenses. Contractors’ inability to automatically pass
on excess costs will force them to avoid overly optimistic cost
projections when establishing their fee schedules and to operate their
facilities as efficiently as possible. The government’s protection
against cost overruns is not absolute, however, since jurisdictions
which refuse to pay major cost overruns risk placing the contractor
in an untenable position, thereby forcing him to cease operations.

Another advantage of per diem reimbursement provisions is that
the government pays only for space and services it actually uses. As
discussed earlier, one of the principal advantages of privatization is
the added flexibility governments achieve in adjusting service levels
to changing needs. As prison populations rise, the state can contract
for additional space with its private providers; as the number of
inmates declines, the government can reduce its reliance upon private
sector facilities. In either case, the state avoids the cumbersome,
potentially expensive process of adjusting personnel levels and
institutional capacity in response to hard-to-predict fluctuations in
prison population levels. In effect, the government shifts the
administrative burden and some of the financial risk of equating the
demand for and supply of prison space from itself to its private
providers.

While private prison operators must accept some of the risk
inherent in having the state use them on an as-needed basis, they will
need some guarantee of a sufficient cash flow to cover at least their
fixed costs. Contractors with the INS, for example, have reported that
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it can be difficult to adjust service levels such as food preparation
and staffing patterns to wide fluctuations in the number of aliens

being held. 1 One solution to this problem is to provide a fixed
component in the contract, such as a guaranteed minimum payment
per month, sufficient to cover the operator’s fixed costs during periods
when the facility is being underutilized. Care must be taken, however,
to ensure that minimum payment arrangements do not encourage the
contractor to maintain excess capacity. Otherwise, the state might
inadvertently subvert its own goal of achieving greater flexibility
through the use of privately-operated institutions. Fortunately, the
risk of such a conflict occurring does not seem very great since
contractors would probably find it more economical to reduce or close
their facilities than to continue operating at the minimum payment
level.

An alternative approach to providing contractors with sufficient
financial stability to justify the sizable investments they will be
required to make is to guarantee some minimum occupancy level.
Although similar to minimum payment provisions, this approach
ensures that the state actually receives all services for which it pays.
Kentucky is already using this method, having guaranteed its first
private prison contractor a minimum daily population of 175 inmates,
or approximately 88 percent of the facility’s capacity. In dollar terms,
this translates into an annual payment of approximately $1.6 million.

Contractors desire minimum occupancy guarantees in order to
avoid the staffing and operating dislocations that can result from
major population swings. While the government incurs some financial
risk in agreeing to such arrangements, it benefits from knowing that
the contractor must at all times be prepared to accept at least a certain
number of inmates. In Kentucky’s case, the agreement should prove
satisfactory to both sides so long as the prison population continues
to exceed the state’s public prison capacity by at least 175 inmates.
If, on the other hand, prison population levels fall below the state’s
own institutional capacity, it could find itself paying for space it does
not need. However, both the chance of this occurring and the cost
to the state if it does, appear to be minimal. In the first place,
Kentucky’s prisons are so severely overcrowded that filling 175 beds
will pose little problem in the foreseeable future. In the second place,
the state’s ability to cancel the contract for its own convenience or

I. National Institute of Justice, op. cil., p. 69
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to renegotiate contract terms as its needs change ensures that
redundant private sector capacity can be easily eliminated.

The impact of payment provisions on contract costs is well
illustrated by the experience of Hamilton County. Tennessee (near
Chattanooga) in turning over the operation of the Silverdale Work
Farm Facility to Corrections Corporation of America (CCA). CCA
assumed control of the facility on October 15, 1984 under a four-year
contract which provides for a per diem rate of $2l per inmate, or
approximately $3 per day less than the estimated cost under county
management. Based on a projected average daily population level of
250 inmates, the county allocated $1.9 million for the work farm’s
first year of operation under CCA’s management. However, largely
as a result of vigorous local enforcement of the state’s drunk driving
laws, population levels averaged more than 300 and at times exceeded
350. Because of the direct link between population levels and contract
costs resulting from the per diem payment provision, the actual cost
to the county of having CCA manage the facility exceeded $2.3
million.

Some county officials have complained that if the facility were still
publicly operated the additional prisoners would have cost the county
as little as $5 per day. 1 In light of the relationship between population
levels and operating costs discussed earlier in this report, the officials
might be correct in contending that the cost of running the facility
is higher than it would have been under county management.

It is incorrect, however, to describe, as opponents often do, what
occurred at Silverdale as a cost overrun. CCA is delivering the agreed-
upon services at the contractually established price. Thus, the
situation at Silverdale is best described, for lack of a better term, as
a population overrun. This distinction is not merely one of semantics.
Responsible observers acknowledge that the county was at fault for
the cost increase because it; (1) underestimated the number of persons
who would be sentenced to the work farm; (2) failed to appreciate
the fiscal consequences of strictly enforcing the state’s DWI laws; and
(3) neglected to allow for an increase in the number of prisoners when
it agreed to the per diem payment provision. Others, ignoring the
dramatic increase in the number of prisoners, claim the CCA’s
performance at Silverdale confirms their belief that private companies

I- Tolchin, op. cit., p. 86.
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are incapable of operating correctional facilities more efficiently than
government agencies.

In truth, what happened at Silverdale is an excellent example of
how privatization might make it more difficult for jurisdictions to mask
the true cost of their incarceration policies through overcrowding and
substandard conditions. It sheds no light on the relative efficiency of
public versus private management. In fact, the large increase in the
prisoner population has further clouded this issue. CCA’s success or
failure at realizing an acceptable profit charging a per diem rate $3
less than the cost under county management would have provided a
revealing test of the company’s claims of management superiority.
Unfortunately, the more than 25 percent increase in the number of
prisoners since the company assumed control of the facility makes
it difficult to draw any conclusions based upon available evidence.

It is not yet possible to judge whether private prison operators can
fulfill their promise of better prisons for fewer dollars. Private sector
management has, until recently, been limited to juvenile facilities and
detention centers for illegal aliens. These special population groups
generally require lower levels of security, are confined for relatively
short periods of time and require fewer services than adult offenders
committed to secure facilities. In light of these differences, juvenile
facilities and alien detention centers are inadequate models for
evaluating the private sector’s ability to operate secure, adult facilities.
Privately-operated jails, while closer in kind to state prisons, are too
few in number and have been in operation for too short a period of
time to offer any definite conclusions. Finally, the only privately-
operated prison, located in Marion County, Kentucky, has been in
operation for less than a year. Even if performance evaluations of that
facility were available, and they are not, it is much too soon to
determine whether it will, in the long run, be more or less costly than
government-operated facilities.

This lack of adequate precedents enables individuals on both sides
of the debate over the relative cost-effectiveness of public versus
private prisons to make claims and counterclaims secure in the
knowledge that their opponents lack the empirical evidence to prove
otherwise. As noted by a report to the Pennsylvania Legislature,
“(T)he private prison experience is so new, varied and limited . . . that

Wanted: Empirical Evidence
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a definite conclusion as to comparative public prison and private
prison costs . . . (can) not be made.” 1 A NIJ-sponsored study on
private prisons reached the same conclusion, reporting .. no
rigorous cost analyses have yet emerged from the experiences ... (to
date). . .

, and the available anecdotal evidence is incomplete.”2

To date, the INS has the most extensive experience in contracting
for privately-operated detention services. While available information
is somewhat contradictory, the INS appears to have achieved modest
cost-savings by using privately-operated facilities. According to
Robert J. Schmidt, Director of the INS Detention and Deportation
Section, the agency has found that on average it can reduce costs six
percent by contracting with private firms, largely because the
companies pay lower wages and benefits than the government. 3 The
real cost advantage of using private facilities is the opportunity to
avoid paying the high daily fees charged by local jails the agency uses
to hold illegal aliens. Some jails now cost as much as $BO per person
per day plus booking charges in contrast to per diems in the mid-to-
upper s2o’s for privately-operated detention centers. 4 According to
INS spokesmen, cost considerations were of secondary importance
in the agency’s decision to contract with private operators;

INS has utilized contractor facility contracts (i.e., contract
detention) not for reasons of cost efficiencies or economies
(although we have achieved certain cost benefits, on the whole)
but more ... as a mechanism which permits us to discharge
our operational responsibilities as a law enforcement agency
in the fastest and most operationally efficient fashion. We can
bring a contract detention facility on line in fairly short order
and should our requirements change after contract perfor-
mance, modify or cancel (terminate) contracts to reflect these
changed requirements. 5

1. Legislative Budget and Finance Committee, Joint Committee of the Pennsylvania Gener
Assembly, Report un a Study ofIssues Related to the Potential Operation ofPrivate Prisons

Pennsylvania. Oct. 1985

National Institute of Just ■it.

3. David Lauter, “The Plunge Into ‘Private Justice,’ ” The National Law Journal. Mar. 11
1985, p. 21

A National Institute of Justice, op. cil., p.
5 Legislative Budget and Finance Committe
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At first glance, the INS’s use of both private and agency operated
detention centers would appear to provide a good source of
comparison between publicly and privately operated detention
facilities. Unfortunately, this is not the case. Table 1 below shows the
reported per diem costs of publicly and privately operated INS
detention facilities as of July 1985. As can be seen from this table,
there is an extremely wide variation in per diem costs among the
facilities. It is unclear, what, if any, conclusions can be drawn from
this information.

Table 1. Reported Per Diem Costs ofFederal Immigration and
Naturalization Service (INS) Detention Facilities

Number of Per Diem
Beds CostsLocation

Publicly-Operated Facilities

$68.14224New York City, NY
Boston, MA 50

19.08668Port Isabel, TX
El Paso, TX 20.73342

33.13451Krome, FT
17.65344El Centro, CA

Florence, AZ 32.61160
$31.89 (Avg. Per Diem)2,239Total

Privately-Operated Facilities

350 $26.84
125 17.76

210 31.00

Houston, TX
Los Angeles, CA
Laredo, TX

22.0047El Paso. TX
Denver, CO 88.6975

$37.26 (Avg. Per Diem)807Total

Source: Legislative Budget and Finance Committee, op. fit., p. 63,
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For example, how should one interpret the fact that the INS-
operated 224-bed facility in New York City costs $6B per diem, while
the Service’s 344-bed facility in El Centro, California costs almost 75%
less? Location obviously accounts for some of the difference, but how
much? Does the almost 50 percent difference between the per diem
cost of a privately-operated facility in Los Angeles, California and
the Service-operated facility in Krome, Florida suggest that private
companies are more efficient? Or, does the almost 200-percent
difference between the Service’s facility in Florence, Arizona and the
privately-operated facility in Denver, Colorado prove just the reverse?

Without further information, it is impossible to draw any conclu-
sionsfrom the cost data provided in the table. As noted by the authors
of the report in which the table originally appeared, “the differences
may depend on a number of factors such as facility location, popula-
tion, type of security, type of facility, and service expectations.” 1 The
table is useful, nonetheless, as an example of the hazards of drawing
conclusions based upon simple cost comparisons between institutions.

Whether or not private prison operators can reduce costs while
maintaining standards can only be proven by experience. As yet, there
is no evidence that privatization will produce major reductions in
correctional costs. The INS, for example, reports only modest savings
(on the order of 6%) from its use of privately owned and operated
detention centers. Similarly, the Kentucky Corrections Cabinet believes
the state could run the privately-operated St. Mary’s Corrections
Facility at approximately the same cost as private management.
Finally, the Silverdale Work Farm experiment with privatization has
produced mixed results concerning the cost advantages of public ver-
sus private management of penal institutions.

It should be recognized, however, that none of these initial forays
into privately-operated corrections facilities have been subjected to the
type of rigorous examination by disinterested parties that is necessary
to produce unbiased assessments. 2 Just as private companies tend to
exaggerate their ability to generate major cost savings, public agencies
have a vested interest in understating their private competitors’capac-

I. Legislative Budget and Finance Committee, op. cil., p. 63,

2. But see American Correctional Association, “Private Sector Operation of A Correctional
Institution.” A study of the Jack & Ruth Eckerd Youth Development Center, Okeechobee,
Fla,, National Institute of Corrections, U.S. Dept, of Justice, Apr. 1985.
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ity to provide comparable services at lower cost. Thus, while a public
agency might welcome the opportunity to reduce expenses or improve
services by contracting with private providers, it should not be relied
upon to compare its own and its contractors’ cost and quality of
services. Indeed, the more successful a contractor is in reducing costs
and improving services, the more inefficient the contracting agency
will appear in comparison. Even the most dedicated of public
employees will be hard pressed to maintain their objectivity under such
circumstances. This divergence of interests, when coupled with the
provisional character of most correctional cost estimates, is good
reason to reserve judgment concerning private operators’ present and
prospective contribution to reducing corrections costs.

Individuals on both sides of the private prison debate advance
persuasive arguments in support of their respective interests and con-
cerns. However, there does not appear to be any evidence to support
extreme claims that “private prisons by their very nature are time
bombs waiting to inflict injury on those detained.” 1 Privately-operated
prisons will be subject to all of the problems that beset publicly-
operated facilities; escapes will occur; guards will abuse prisoners; and
the strong will continue to prey on the weak. Most importantly,
privatization is no substitute for a long-overdue reconciliation of
society’s need to punish those who violate its laws and the amount of
resources it is willing to devote to doing so. More prisoners cost more
money; this is a fact of correctional policy that private prisons (even if
they fulfill their most enthusiastic advocates’ claims) cannot wash
away.

Virtually any change in public policy involves some risk. With
careful planning and strict monitoring, the pilot project approach to
private prisons contemplated by Chapter799 of 1985 should not pose a
significant risk to either the general public or the inmate population.
Yet, it will lay to rest many of the arguments made by individuals on

both sides of the private prison debate. Indeed, until private prison
operators are given an opportunity to succeed or fail in meeting their
promises, the debate over private prisons will continue to be clouded
by the claims, counterclaims and vested interests that arise in response
to any proposal which represents a dramatic departure from the status
quo.

1.Testimony of Stefan Presser, Legal Director, AmericanCivil Liberties Union of Pennsylvania
before the Pennsylvania House Judiciary Committee, Mar. 28, 1985, p. 1.
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Entering a Legal Void
Absent the extreme overcrowding, court-ordered improvements

and tight budgets that presently confront many jurisdictions,
discussions of privately-operated prisons would probably still be
confined to academia and various free market think tanks. Prisons
for profit, whether one supports or opposes the concept, are a radical
departure from the widely-held precept that incarceration, as an
essential element of the administration of justice, is a prerogative of
the state. While the increasing use of private vendors for health,
education and various other ancillary prison services has blurred the
distinction between the public and private domains, turning over the
actual management and operation of prisons to private parties raises
a host of public policy and legal issues that are only just beginning
to receive the careful consideration they require. Previous chapters
have discussed many of the ethical, financial and public policy
concerns raised by private prison proposals. The discussion below
identifies the major legal principles surrounding the use of private
companies to operate prisons.

It must be emphasized at the outset that this discussion is not
intended to be an exhaustive treatise on the myriad legal questions
involved in contracting for prison operations. That task is best left
to members of the legal fraternity, very few of whom have yet turned
their attention to an area of law which could be fairly described as
a legal vacuum. As noted by one observer, “(t)he legal implications
of. . . (private prisons) are many and will vary depending upon the
particular contractual arrangement, the statutory authority . . . for
private prison operations, a particular set of facts, and differing public
immunity laws. Differences in state law concepts may dictate different
results on the same issue in neighboring states.” 1 Moreover, private
prisons are such a new, and as yet largely untried, idea that there has
been virtually no litigation of many of the issues raised by the
privatization of corrections. Subject to these caveats, it is possible to
identify some of the general legal implications jurisdictions must

CHAPTER V. VARIED LEGAL IMPLICATIONS

Alvin J. Bronslein, “The Legal Implicati
Mr. Bronstein is the Executive Directo
Foundation.

if Privatization,” Journal, Winter 1984, p. 2
the National Prison Project of the ACLt
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consider when deciding whether or not to endorse privately-operated
prisons.

Authority to Contract
The first issue which must be addressed by jurisdictions

contemplating authorizing privately-operated prisons is their
authority to contract with private parties for the operation of
correctional facilities. Because most state laws have evolved without
any consideration of privately-operated prisons, state statutes
specifically prohibiting such practices are rare. This absence of specific
prohibitions might be interpreted as permitting such operations. For
example, Massachusetts General Laws, chapter 124, section 1
authorizes the Commissioner of Correction to designate, establish,
maintain and administer such “state correctional facilities” as he
deems necessary and to close such facilities as he deems appropriate.
“State correctional facility” is defined by Massachusetts General
Laws, chapter 125, section 1, as any correctional facility owned,
operated, administered or subject to the control of the department
of corrections. It would appear, therefore, that privately-operated
correctional facilities would be permitted under Chapters 124 and 125
provided they were subject to the control of the department of
corrections. Generalizations are difficult, however, and the validity
of any specific contract would depend upon the powers delegated to
the private company and the degree of control maintained by the state.

This interpretation is supported by the DOC’s current practice of
housing inmates in privately-operated halfway houses. The
Department cites as authority for this practice: (1) Massachusetts
General Laws, chapter 124, section 1(g), which authorizes the
Commissioner to promulgate necessary rules and regulations incident
to the exercise of his powers relative to, among other things, the care
and custody of all persons committed to correctional facilities and
(2) Massachusetts General Laws, chapter 127, sections 48,49 and 49A,
which authorize the Commissioner to promulgate rules and
regulations controlling the participation of inmates in programs
outside correctional facilities. Pursuant to the powers vested in him
by these statutes, the Commissioner has issued comprehensive
regulations (103 CMR 464.00-464.21) governing the department’s
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education, employment and training programs. The regulations
provide, in part, that inmates participating in programs outside of
correctional facilities may be housed in facilities owned by private
organizations. 1

While there are several restrictions on the types of inmates who may
participate in outside programs (such as eligibility for parole within
eighteen months and the exclusion of prisoners convicted of certain
crimes)2 the DOC’s use of private providers in its pre-parole program
provides a clear precedent for private sector involvement in the care
and custody of inmates under the department’s control. To date, the
department has contracted solely with nonprofit organizations to
provide accommodations and operating staff for outside facilities.
Nonprofit organizations’ seeming monopoly on providing these
services reflects a lack of applications from for-profit companies
rather than any preference on the part of the DOC.

The DOC’s use of private contractors in its education, training and
employment programs is based upon the department’s interpretation
of the powers bestowed upon the Commissioner by the referenced
statutes. At the close of the 1985 legislative session, as part of its
response to the crisis in corrections presently confronting the
Commonwealth, the General Court specifically authorized the
Correction Commissioner to enlist private sector assistance in
achieving a substantial expansion of the state’s prison capacity.
Section 25 of Chapter 799 of 1985 authorized the Commissioner,
notwithstanding the provisions of any general or special law to the
contrary, to “enter into a contract with a private organization for the
financing, operation, and maintenance of one state correctional
facility constructed pursuant to this act.”3

In many respects Chapter 799 is an extremely broad authorization
of private sector involvement in the Commonwealth’s corrections
system. It is silent, for instance, concerning such important issues as:
(1) whether the privately-operated facility should be a maximum,
medium or minimum security institution; (2) how the facility is to be
licensed, regulated and otherwise overseen by the DOC and other
government agencies and offices; or (3) how the size, site or numerous

1.103CMR 464.13

2. Massachusetts General Laws, chapter 127, section 49
3. Chapter 799 of 1985.
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other factors involved in the financing, construction and operation
of a correctional facility are to be decided. The only restrictions on
private sector involvement imposed by Chapter 799 are that: (1) the
contracted institution be a state, as opposed to county, facility; (2)
the facility be constructed pursuant to the Act; (3) no more than one
facility be operated under contract; and (4) the private organization
finance, operate, and maintain the facility. These and other facets of
Chapter 799 will be discussed at greater length below.

A second legal issue which must be considered is what, if any,
impact the privatization of corrections will have upon governmental
liability for unconstitutional conditions of confinement and inmate
care. As noted by a recent article, prisoner’s rights cases, brought
under the 1871 Federal Civil Rights Act, 42 U.S.C., S. 1983, have
become the bane of prison wardens nationwide,and in the year ending
June 30, 1984, nearly 19,000 prisoner civil rights suits were filed in
federal courts. 1 Some observers have expressed concern that public
officials might endorse privatization proposals in the hope of evading
liability under such suits. According to one source, some supporters
of private corrections have encouraged such a belief by stressing the
potential immunity of private providers as a major selling point. 2

The consensus among individuals who have examined this issue is
that there is no legal principle to support the premise that public
agencies will be able to diminish their liability merely because services
have been delegated to a private party. According to one legal com-
mentator, “the decisions of the Supreme Court, which have led to
fundamental improvements in corrections and have increased safe-
guards for prisoner rights, are based on fundamental constitutional
norms and therefore private operation of prisons and jails is unlikely to

diminish the impact of these decisions.”3 Most of these decisions are

Liability: What Constitutes a Stale Actor?

1, David Lauter, “The Plunge Into ‘Private Justice,’ ” The National Law Journal Mar. II
1985, p, 21.
Mary R. Woolley, “Prisons for Profit: Policy Considerations for Government Officials,”
Dickinson Law Review. Winter 1985,pp. 307-331.

3. Thomas J. Madden, Privatization and Corrections The Impact on Governmental Liability.
Paper delivered at National Institute of Justice Conference on the privatization of correc-
tions, Washington, D.C., Feb, 1985.
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based on the Fourteenth Amendment to the United States Constitu-
tion and the Federal Civil Rights Act, 42 U.S.C., S. 1983.

The Fourteenth Amendment provides, in part;

No State shall make or enforce any law which shall abridge
the privileges or immunities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or
property, without due process of law; nor deny to any person
within its jurisdiction the equal protection of the laws.

Since the Fourteenth Amendment applies only to the acts of the
slates, it “erects no shield against merely private conduct, however
discriminatory or wrongful.” 1 However, pursuant to its power to
enforce the Fourteenth Amendment, Congress enacted Title 42
U.S.C., S. 1983, which provides:

Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the
District of Columbia, subjects, or causes to be subjected, any
citizen of the United States or other person within thejurisdic-
tion thereof to the deprivation of any rights, privileges, or
immunities secured by the Constitution and laws, shall be
liable to the party injured in an action at law, suit in equity, or
other proper proceeding for redress. For the purposes of this
section, any Act of Congress applicable exclusively to the
District of Columbia shall be considered to be a statute of the
District of Columbia.

In deciding S. 1983 cases, the Supreme Court has held that “if the
challenged conduct of respondents constitutes state action as delimited
by(its) prior decisions, then thatconduct (is) also action undercolor of
state law .

.

,”2 Yet, while conduct satisfying the state-action require-
ment of the Fourteenth Amendment satisfies the statutory require-
ment of action under color of state law, it does not necessarily follow
that all conduct that satisfies the under-color-of-state-law requirement

Shelly V. Kramer, 334 U.S. at 13 (1948),

2. Lugarv. Edmondson Oil Co., 457 U.S. 922, at 935 (1981). In United Stales v. Price, 383 U.S.
788, 794, n. 7 (1966), the Court stated: “In cases under S. 1983, ‘under color of law’ has
consistently been treated as the same thing as the ‘state action’ required under the Fourteenth
Amendment.”
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would satisfy the Fourteenth Amendment requirement of state action. 1
Thus, as the Court stated in Rendell-Baker v. Kohn , “(t)he ultimate
issue in determining whether a person is subject to suit under S. 1983 is
the same question posed in cases arising under the Fourteenth
Amendment; is the alleged infringement offederal rights fairly attribut-
able to the State?”2

The Supreme Court has employed a two-part approach to answer
this question of “fair attribution.” First, the deprivation must be
caused by the exercise of some right or privilege created by the state or
by a rule of conduct imposed by the state or by a person for whom the
state is responsible. Second, the party charged with the deprivation
must be a person who may fairly be said to be a “state actor.”3 The
Court has noted that these two principles, although related, are not the
same. They, in the words of the Court, “collapse into each other,”
however, when the claim of a constitutional deprivation is directed
against a party whose official character is such as to lend the weight of
the state to his decision.4 The two principles diverge, on the other hand,
when the constitutional claim is directed against a party without such
apparent authority, i.e., against a private party. 5

With respect to the first inquiry (i.e., whether the deprivation
resulted from aright or privilege having its source in state authority) it
seems clear that private prisons operating under contract to the state
will fall within the Court’s test for “fair attribution.”

The second question is whether private prison operators will be held
to be “state actors.” In deciding state action cases, the Court has noted
that “(w)hat is ‘private’ action and what is ‘state’ action is not always
easy to determine.”6 “Only by sifting facts and weighing circumstances

I. Ihid.

2. Rendell-Baker v. Kohn, 457 U.S. 830, at 838, (1981).

3, l.ugar, op.cil., p. 937. A private party’s action or decision must be required by a rule of
decision imposed by the state before that action or decision will be deemed state action. See
e.g., Blum v. Yaretsky 457 U.S. 991, where the Supreme Court held that private physicians, in
making medical determinations regarding issues which the Medicare program required to be
confronted, were not state actors because their rules of decision were principles of sound
medical judgmentand therefore independent ofanyrule imposed by the state. A government
employee, on the other hand, acts under color of law even if his actions are proscribed by
applicable regulation. See, e.g., Monroe v. Pape, 365 U.S. 1 17. (1961).

4. Ibid.

5. Ibid.

6. Evans v. Newton , 382 U.S. 296 at 299 (1965). See also Burton v. Wilmington Parking
Authority. 365 U.S. 715(1960),
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can we determine whether the reach of the Fourteenth Amendment
extends to a particular case. The range of governmental activities is
broad and varied, and the fact that government has engaged in a
particular activity does not necessarily mean that an individual entre-
preneur or manager of the same kind of undertaking suffers the same
constitutional inhibitions.” 1 In the absence of litigation specifically
addressing the issue, the question of whether private prison operators
will fall within the category of “state actors” must be examined in light
of the various tests for state action which have been articulated by the
Supreme Court. The three principal tests most likely to be applied to a
private prison are: (1) the “public function” test; (2) the “nexus” test;
and (3) the “state compulsion” test. State action will be held to exist if
any of these three tests is satisfied.

The question of state action in the private prison context was
addressed in Medina v. O'Neill.2 In February 1981, twenty-six Colum-
bian stowaways were discovered on board a ship docking in the Port of
Houston. Stowaways are generally excludable aliens and in most cases
the carrier is ordered to detain them on board the vessel for immediate
transfer outside of the United States. In this instance, however, the
large number of stowaways and the lack of any suitable detention
facilities on board caused Paul O’Neill, District Director of the Immi-
gration and Naturalization Services, to grant the carrier permission to
detain temporarily the stowaways off the vessel.

Sixteen of the aliens were placed in the custody of Danner, Inc., a
private security firm which provided: (I) transportation for crew
members and spare parts; (2) security watchmen for ships; and (3)
temporary detention services for aliens. All sixteen aliens were placed
ina 12-foot by 20-foot cell that was designed to hold six persons. After
two days of confinement, the aliens attempted to escape, whereupon
the Danner guards accidently killed one individual and wounded
another.

The plaintiffs ( Medina , et al.) brought suit, alleging, inter alia ,
that

the failure of the INS to oversee their detention resulted in their being

The Public Function Test

I .Ibid.

I Medina V. O’Neill. 589 F. Supp. 1028 (1984)
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subjected to conditions of confinement that amounted to punishment
and thus violated their due process rights. The federal defendants
countered that since the plaintiffs at all times remained in the custody
of the carrier and its agent, the problems stemming from the plaintiffs’
detention arose from purely private acts. Therefore, they averred, there
was no state action upon which to assert a constitutional claim. In
opposition plaintiffs argued that the INS had a duty to oversee their
detention and that the defendants’ failure to do so constituted state
action.

The Court concluded that regardless of who had custody of the
stowaways, state action existed on the part ofall the defendants. State
action existed on the part of the federal defendants because: (1) the INS
is an executive agency; (2) the named individuals were its agents; and
(3) the agents ordered the stowaways’ detention. Further, the Court
held, the actions of the shipping agent and the private security firm in
making provisions to detain and actually detaining the stowaways
constituted state action. “Pertinent to the facts and circumstances of
this case,” the Court wrote, “is the ‘public function’ concept which
provides that state action exists when the state delegates to private
parties a power ‘traditionally exclusively reserved to the State’.” 1 The
Court also made note of the Supreme Court’s language in Rendell-
Baker v. Kohn wherein it stated, “the relevant question is not simply
whether a private group is serving a ‘public function’. . . the question is
whether the function performed has been ‘traditionally the exclusive
prerogative of the State.’” 2

The Court observed that both immigration and detention are tradi-
tionally the exclusive prerogative of the state and, with respect to

detention, pointed to the Supreme Court’s definition in Flagg Brothers
where it was stated;

While as a factual matter any person with sufficient physical
power may deprive a person of his [life, liberty or] property,
only a state or private person whose action “may be fairly
treated as that of the state itself,” {Jackson, 419 U.S. at 351)

I. Ibid., p. 1038

2. Ibid., citing Rendell-Baker v. Kohn, 457 U.S. 830 (1981), citing Jackson v. Metropolitan
Edison Co

., 419 U.S. 345 at 353.
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may deprive him of “an interest encompassed within the [Fifth
or] Fourteenth Amendment’s protection,” Fuentes v. Shevin ,

407 U.S. 67.'

Based on its analysis, the Court found that the actions of all the
defendants were state action within purview of the public function
doctrine. Accordingly, the court found that plaintiffs’ constitutional
rights to due process were deprived when the INS ordered their deten-
tion but failed to assure they were detained in a facility in compliance
with due process dictates. Therefore, the court held, plaintiffs were
entitled to declaratory relief against the INS and its two named
employees in their official capacities as well as monetary relief against
the employees as individuals. 2 As a result of the litigation, the private
security firm settled for an undisclosed sum and is no longer offering
detention services.

Medina’s implications for governments which authorize private pris-
ons were discussed in a recent law review article. The author notes that
“(w)hile INS neither approved the aliens placement in Danner’s cus-
tody nor inspected or licensed the facility, INS’ sanctioning of the
aliens’removal and off-ship detention constituted state action. Private
prisons . . . will be operating under government approval, inspection
and licensure, a scheme which establishes a stronger nexus than that
found in Medina. As a result, both private providers and contracting
governments will be subject to section 1983 liability.” 3

In a more recent case, the United States Court of Appeals for the
Eleventh Circuit addressed the issue of whether a private entityrespon-
sible for providing medical care to inmates at a county jail could be
held liable under S. 1983 for deliberate indifference to serious medical
needs. In its decision, the Court indicated that “(t)he medical defend-
ants do not contest, and there can be no serious dispute, that if their
actions resulted in a deprivation of (the plaintiff’s) constitutional
rights, they would be subject to liability pursuant to 42 U.S.C., S.
1983. ’ But, the Court went on, “Although Prison Health Services and
itsemployees are not strictly speaking public employees, state action is
clearly present. Where a function which is traditionally the exclusive

I-/6W., citing Flagg Brothers, Inc. v. Brooks , 436 U.S. 149 at 157 (19

2.The INS officials are appealir
3.Wooley, op. cit., pp. 329-330.
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prerogative of the state (or here, county) is performed by a private
entity, state action is present.” 1

The nexus test turns on whether there is a sufficiently close nexus
between the state and the challenged action of the regulated entity so
“that the action of the latter may be fairly treated as that of the state
itself.”2 Both an ABA study group and the ACLU cite Milonas v.
Williams3 as a good example of the probable consequences ofapplying
the close nexus test to privately-operated prisons. 4 The plaintiffs, two
students of a school for youths with behavioral problems, brought suit
alleging that the school administrators, acting under color of state law,
had caused them to be subjected to cruel and unusual punishment,
antitherapeutic and inhumane treatment, and denial of due process of
law. Also named as defendants were various agencies, officers and
employees of the State of Utah. The Court found state action because
“the State has so insinuated itselfwith the(school) as to be considered a
jointparticipant in the offending actions.”5 The Court based its finding
on the following factors: (1) many members of the class were placed at
the school involuntarily by juvenile courts and other state agencies; (2)
detailed contracts were drawn up by the school administrators and
agreed to by local school districts that placed boys at the school; (3)
there was significant state funding of tuition; and (4) there was exten-
sive state regulation of the educational program at the school. 6 “These

The Nexus Test

I. Acala v. Prison Health Services, Inc., 769 F. 2d 700 at 703 (1985). See also: Jackson v.
Metropolitan Edison Co., 419 U.S. 345, 95 S, Ct. 449, 42 L. Ed. 2d 477 (1974); see also:
Lawyer v, Kernodle, 721 F. 2d 632 (Bth Cir. 1983) (private physician hired by county to
perform autopsies was acting under color ofstate law): Morrison v. Washington County,
Alabama. 700 F. 2d 678 (1 Ith Cir. 1983) (refusing to dismiss physician employed by county
from S, 1983 action); Perez v. Sugarman, 499 F. 2d 761 (2d Cir. 1974) (holding that state
action was present for private institution’s acts where the City ofNew York removed a child
from the mother’s custody and placed the child in a private child care institution).

2. Jackson v. Metropolitan Edison Co., op. cil. See also: MooseLodge No. 107v. Irvis, 407 U.S.
163 (1972) and Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961).

3. Milonas v. Williams, 691 F. 2d 931 (10th Cir. 1982), cert, denied, 460 U.S. 1069 (1983).

4. American Bar Association Section on Criminal Justice Report to the House of Delegates,
Feb. 1986, and Bronstein, op. cil.

5. Milonas. op cil., 940. See also: Burton v. Wilmington Parking Authority, 365 U.S. 715;
Brown v. Mitchell, 409 F. 2d 593 (10th Cir, 1969).

6. Ibid.
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facts,” the Court wrote, “demonstrate that there was a sufficiently close
nexus between the state’s sending boys to the school and the conduct of
school authorities so as to support a claim under Section 1983.'

The ABA report concludes that the application of the close nexus
test to privately-operated prisons should yield the same results. It
notes, for example, several similarities between the facts in Milonas
and the factors likely to be considered by the courts in the context of
private prisons. These include: (a) the involuntary nature of the con-
finement; (b) the detailed nature of the contract between the govern-
ment and the private operator; (c) the level of government funding; and
(d) the extent of state regulation of policies and programs. 2

The final test under which the actions of private prison operators
would be susceptible to a finding of improper state action in violation
of S. 1983 is the state compulsion test. At issue in this case is whether
the state has a clear duty to provide the services in question. Once again
both the ABA and the ACLU cite the same case, Lombard v. Eunice
Kennedy Shriver Center , 3 as an illustration of how the courts are likely
to analyze litigation involving the actions of private prison operators.
In Lombard, the plaintiff, a mentally retarded person who was a
resident of the Paul A. Dever School, a state facility in Taunton,
Mass., sued under 42 U.S.C., S. 1983 alleging that he was denied
adequate medical care, was subjected to inappropriate medical treat-
ment, and that his property was improperly managed. Named in the
suit were: (1) the Superintendent of the Dever School; (2) the Eunice
Kennedy Shriver Medical Center for Mental Retardation (the Shriver
Center), a private organization which, pursuant to a contract with the
Dever School, provided medical services to Dever’s residents; (3) the
Clinical Director of the Shriver program; and (4) a physician for the
Shriver program. The defendants contended that since the Shriver
Center, a private entity, had provided all of the medical care about
which the plaintiff complained the state could not be held accountable
for Shriver’s acts and, further, that Shriver could not be held responsi-

The Slate Compulsion Test

1. Ibid.
2. ABA, op. cil., p. 8,
3. Lombard v. Eunice Kennedy Shriver Center, 556 F. Supp. 677 (1983).
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ble for not conforming with constitutional and statutory requirements
applicable only to governmental entities. 1

Thus, the question presented in Lombard was whether the private
Shriver Center in its provision of medical services to the plaintiff
constituted state action for the purposes of the Fourteenth Amend-
ment, and whether Shriver acted under “color of state law” for the
purposes of 42 U.S.C., S. 1983. The Court answered in the affirmative
stating that “(t)he critical factor in our decision is the duty of the state
to provide adequate medical services to those whose personal freedom
is restricted because they reside in state institutions.”2 Holding that the
Fourteenth Amendment imposes an affirmative obligation on the state
to provide adequate medical care for involuntarily committed resi-
dents of state mental institutions, the Court questioned to what extent
the Shriver Center, in discharging an affirmative state obligation,
could be “considered private at all.” “For,” the Court stated, “if the
state chose to provide medical care through state employed physicians,
their decisions would be considered action under color of law even if
contrary to governing regulations. 3 Thus, the Court reasoned:

Under the circumstances of this case, it would be empty
formalism to treat the Shriver Center as anything but the
equivalent of a governmental agency for the purposes of 42
U.S.C., S. 1983. Whether a physician is directly on the state
payroll... or paid indirectly by contract, the dispositive issue
concerns the trilateral relationship among the state, the private
defendant, and the plaintiff. Because the state bore an affirma-
tive obligation to provide adequate medical care to plaintiff,
because the state delegated that function to the Shriver Center,
and because Shriver voluntarily assumed that obligation by
contract, Shriver must be considered to have acted undercolor
of law, and its acts and omissions must be considered actions of
the state. For if Shriver were not held so responsible, the state
could avoid its constitutional obligations simply by delegating
governmental functions to private entities. 4

1. Lombard, op. oil., p. 678.
2. /bid.

3. Lombard, op. cit., p. 679.

4. Lombard, op. cit., p. 680,
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In the light of the courts’ decisions in the cases cited above, it
appears certain that private prison operators will be subject to suit
under S. 1983. Additionally, private operators will be subject to the
same general tort liability faced by public prison employees and
administrators. Since acontracting government will probably be named
as a co-defendant in such suits, it must anticipate and prepare to

acquire sufficient liability insurance to cover its own actions and the
government’s likely exposure. Furthermore, the state may wish to
require the contractor to assume all costs of defending actions brought
under S. 1983, or general tort law.

Public Prisoners and Private Discipline
While private prison operators can be prevented from overcrowding

their facilities, they will have a strong incentive to operate as closely
as possible to full capacity since they are usually compensated on a
per prisoner, per diem basis. This payment method creates a direct
link between profitability and occupancy levels. There is concern in
some quarters that the resulting pressure to maintain high occupancy
levels known as the “Hilton Inn Mentality” could create a
conflict between the state’s interest in maximizing parole or pre-
release opportunities and the companies’ financial interest in
maximizing population levels. 1

Although opponents probably overstate the private sector’s ability
to influence sentencing policies, private prison operators and their
staffs may be in a position to affect prison populations through their
involvement in decisions concerning the assignment, transfer and
release of inmates. Correctional officers make numerous decisions
affecting the length and conditions of an inmate’s confinement. For
example, many states, including Massachusetts, provide for so-called
“good time” reductions in sentence length for prisoners who do not
commit institutional infractions. 2 Such reductions can substantially
reduce the length of time an inmate actually serves. Disciplinary
infractions can also influence an inmate’s eligibility for pre-release and
parole opportunites.

Many of the disciplinary offenses that can result in major or minor
sanctions leave little room for arbitrary or subjective enforcement. A

National Institute of Justice, U.S. Department of Justice, The Privatization of Corrections
Feb. 1985, p. 73.
Massachusetts General Laws, chapter 127, section 129
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partial list includes: (1) escape or possession of escape tools, (2)
refusal to take a breathalizer test or to provide a urine sample, (3)
possession, manufacture or introduction of a gun, firearm, explosive,
ammunition, weapon, sharpened instrument, knife or tool, (4) fighting
with, assaulting, or threatening another person, and (5) killing. Other
offenses, however, permit a great deal of discretionary or arbitrary
enforcement. These'include; (1) disobeying an order, lying to, or
insolence toward a staff member, (2) failure to keep one’s person or
one’s quarters in accordance with institutional rules, (3) being out of
place, (4) unexcused absence from, willful failure to properly perform,
or refusal to accept a work or program assignment, and (5) conduct
which interferes with the security or orderly running of the
institution. 1

The detection and reporting of disciplinary offenses is the
responsibility of all institutional employees but is performed primarily
by correctional officers. If an employee believes that formal
disciplinary action is not necessary, he or his supervisor may issue
a warning and handle the matter informally. Where informal handling
is inappropriate the employee files a written report with the shift
commander. The commander in turn is required to review the report
and either (1) forward it to the disciplinary officer for further action,
(2) handle the matter informally, or (3) dismiss the report. 2 This
flexibility in reporting and acting upon disciplinary infractions, while
reasonable and warranted, provides an opportunity for abuse.

Many observers are wary of allowing private prison employees to
make such important yet discretionary decisions. They suggest that
private prison operators may attempt to use disciplinary procedures
to have troublesome inmates reclassified and removed from their
premises to higher security, state-run institutions. Similarly, private
operators might seek to use eligibility standards to avoid accepting
problem prisoners. Such practices, known as “skimming,” enable the
contractor to weed out the most troublesome, and, hence, least
profitable prisoners while retaining easily handled, more profitable,
inmates. According to a recent National Institute of Justice report,
this “tendency to skim off the ‘cream of the crop’ has been seen in
many community corrections endeavors where private providers (in

1. 103 CMR 430.00-430.27
2. Ihid.
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all good faith) are able to restrict eligibility standards and to terminate
or violate any cases who may subsequently pose performance
problems.” 1 As a result, private providers give the appearance of
efficiency while public institutions seem even worse by comparison.
Conversely, public correctional employees, if left to their own devices,
might be tempted to use private prisons as a means of purging public
facilities of troublesome inmates.

This potential for mutual exploitation needs to be addressed when
establishing criteria for assigning inmates to public or private
institutions. Contractors’ efforts to use eligibility standards to avoid
accepting difficult prisoners can be defeated simply by having the
government retain sole discretion in making assignment decisions.
The state could, for example, require the contractor to accept any and
all prisoners assigned to his facility. While such a policy would hinder
skimming by contractors, it would do nothing to prevent, and might
actually facilitate, private prisons becoming repositories for inmates
public administrators wish to avoid. One method of promoting an
equitable distribution of hard-to-handle prisoners between public and
private facilities would be to use, whenever possible, a random
assignment process.

Whatever assignment method is ultimately used, the state’s ability
to stipulate how such decisions will be made suggests that skimming
by private providers probably does not pose a significant threat. The
state would have to be fair, however, about distributing problem
prisoners between public and private facilities. Private operators’
ability to provide equivalent services at lower cost depends upon their
success in reducing the average cost per prisoner. They will be unable
to achieve this if the difficult, and therefore, expensive inmates are
disproportionately assigned to private facilities.

Contractor involvement in disciplinary decisions is more
problematic because it is more difficult to eliminate. The state has
several options, however, for minimizing undesirable contractor
involvement in decisions affecting the lives and legal status of
prisoners. By far, the most restrictive approach would be to prohibit
any private employee participation in disciplinary matters.
Monitoring contractor compliance with laws, regulations and contract
terms will probably require the presence of a representative state staff

I National institute of Justice, on. ril.. p.
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at the private facility. These public employees could be given sole
authority to make disciplinary decisions. An obvious problem with
this approach is that a small staff of state employees cannot be
everywhere at once. Thus, in many instances, the only witnesses to
a disciplinary infraction will be a private employee, the accused and,
perhaps, other inmates. Under such circumstances, it is, for all
practical purposes, probably impossible to completely eliminate
private employee involvement in disciplinary proceedings. It is
critical, therefore, that public employees be able to rely upon their
private counterparts’ competence and veracity.

Another problem with prohibiting private employee participation
in disciplinary procedures is such a policy’s potential effect on their
ability to keep order. Correctional officers, who work in a hostile
environment under constant pressure, are required to be part
policeman and part social worker. Their ability to perform this dual
role is intimately connected with their participation in disciplinary
decisions. As noted above, some of the infractions which can result
in disciplinary actions permit a considerable degree of employee
discretion. This discretion extends from the decision to cite an inmate
for a particular offense to the choice of whether to handle the matter
in a formal or informal manner. Inmates’ awareness of correctional
officers’ influence over disciplinary decisions plays a large role in
enabling the officers to maintain control of the facility and, short of
using force, compel prisoner compliance with institutional regulation.
If private correctional officers are relegated to a mere administrative
or housekeeping role, they are likely to encounter substantial
problems in dealing with inmates.

For the reasons discussed above, completely eliminating private
employee participation in disciplinary proceedings is probably neither
feasible nor desirable. Consequently, jurisdictions which elect to
utilize private contractors must strike a balance between permitting
private operators sufficient authority to maintain control of the
facility and protecting inmates from unscrupulous or incompetent
contractors and their employees. Towards this end, written
regulations, backed up by appropriate sanctions, should limit, as far
as possible, private employee discretion in regulating prisoner
conduct. As a starting point, private employees should be subject to
all of the laws and regulations governing public correctional officers’
conduct in the performance of their duties. In addition, disciplinary
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boards that hear and decide disciplinary matters could be made up, in
whole or in part, of public employees. Finally, an appeal process could
be established for inmates who feel they have been treated unfairly or
illegally by a private employee.

Closely related to the question of private employee involvement in
disciplinary decisions is the issue of private correctional officers use of
force, including deadly force, in their dealings with inmates. MGL, c.
127, ss. lb and Ig, authorize the Commissioner of Corrections to
promulgate rules andregulations necessary to maintain security, safety
and order at all state correctional facilities. Pursuant to MGL, c. 127,
the Commissioner has issued regulations (103 CMR 505.01 505.17)
controlling the use of force by departmental employees. Like the
department’s regulations governing disciplinary proceedings, the regu-
lations controlling the use of force, of necessity, rely to some extent
upon employee discretion. The regulations permit the use of force,
nondeadly or deadly, which is reasonable. Reasonable force is inter-
preted as the amount of force which an ordinarily prudent person
would deem necessary under the circumstances. 1

An employee may use nondeadly force when necessary to: (1) pre-
vent the commission of a felony, including escape; (2) prevent an act
which could result in death or serious bodily harm to himself or
another against a physical assault; (3) prevent serious damage to
property; (4) prevent or quell a riot or takeover of all or part of the
institution; (5) move an inmate who has refused a proper order of an
employee to move to another location; (6) search an inmate; or (7)
effect an arrest by a special state police officer of a person on the
institution’s premises. 2

Deadly force may be used only as a last resort when all other means
have failed or would be ineffective and then only: (1) to prevent an
escape of an inmate who the employee reasonably believes to be a
convicted felon and (2) to prevent an act which is likely to result in
death or serious bodily injury to the employee or another person. 3

However, such deadly force may be used only with the prior authoriza-
tion of the Commissioner or his representative, unless that is impossi-

tCMR 505.06
2. CMR 505.08
3. CMR 505.i1.
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ble and an emergency exists requiring the immediate use of deadly
force to preserve human life or prevent serious bodily injury. l

Every citizen possesses certain common law and statutory powers of
arrest, search and seizure, and self-defense. Notwithstanding, private
correctional officers, who are expected to perform a role analogous to
their public counterparts, will probably need powers greater than those
granted to citizens generally. It may be necessary, therefore, to vest
private employees with all, or at least some, of the powers of a public
correctional officer while in the performance of their duties. For
example, the New Mexico statute authorizing counties to contract
with private entities for the operation of local jails designates the
contractors’ employees as peace officers within the confines of the jail,
outside of the institution while transporting prisoners, or while in
pursuit of any escapee. In addition, any crime committed against a
private employee bears the same penalties as against a public correc-
tional officer.

Given the inevitability of private employee involvement in decisions
affecting the lives and legal status of inmates, it is imperative that they
meet the same qualification and training requirements as public
employees. MGL, c. 125, s. 9, requires the Commissioner of Correc-
tions, in cooperation with the municipal police training council, to
establish a training academy for the training of “correction officers,
other employees of the department, persons appointed as correction
officer trainees .

. . and, by agreement, officers of county correctional
facilities.” The statute further requires that a correction officer must
serve a probationary period of nine months before becoming afull time
permanent employee of the department. Finally, “no person who has
been convicted of a felony or who has been convicted of a misdemea-
nor and has been confined in any jail or house of correction for said
conviction, shall be appointed to any position in the department of
corrections unless the commissioner certifies that such appointment
will contribute substantially to the work of the department; provided,
however, that no such person shall be appointed to the position of
corrections officer, ... or any positions involving the regulation of
state or county correctional facilities.”

It is unclear whether employees of a,privately-operated state correc-

|, CMR 505.12. The provisions of this section apply to any use of deadly force within a state
correctional institution except the use of deadly force by an employee, who is assigned to
guard the perimeter of an institution, when such force is used to prevent an escape.
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tion facility as authorized by Chapter 799 of 1985 would be subject to

the requirements and restrictions described above. T herefore, require-
ments concerning the training and qualification of the contractors
employees would probably need to be included in the contract between
the company and the department of corrections. These requirements
could either impose higher standards, in terms of training and qualifi-
cations, on private employees or simply require contractor compliance
with pertinent standards for public employees. With respect to

employee training, the wisest policy might be to have the private
employees attend the department of correction’s training academy.
This would ensure that they receive training identical to that of public
corrections officers and, equally important, permit experienced instruc-
tors to identify individuals unqualified for employment at either public
or private facilities. Similarly, background checks of potential employ-
ees should probably be performed in the same manner as for correc-
tions department employee candidates. By performing such investiga-
tions itself the government could insure the integrity of the process
while avoiding the duplication of effort that would result from its
having to closely monitor background checks conducted by the
contractor.

A recurring theme of this report is the extent to which the sponsoring
government can, by law, regulation and contract, dictate whatever
level of performance it feels is necessary. Thus, in some instances,
private prisons will simply mirror the underfunded, overworked
human warehouses which are an all too common elementof the nation’s
troubled public prison system. Alternatively, jurisdictions which are
committed to adequately funding and monitoring their contractor’s
operations can encourage model institutions operated according to
strict standards. Individuals differ in their assessment of which of these
outcomes is more likely and, for this and other reasons, have chosen
their postitions accordingly.

Although they agree on very little else, persons on both sides of the
private prison question stress the importance of devising and enforcing
controls capable of ensuring that public safety and inmate care not

CHAPTER VI. CONTROLS; THE CRUCIAL ELEMENT

Defining Respective Roles
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relatively small number of prisoners who qualify for, and are assigned
to, the Carter County facility could be confined in a privately-operated
institution. In fact. Chapter 799 is the only private prison enabling
legislation which places no restriction on the security level of privately-
operated facilities.

Prisons exist to confine persons judged by the criminal justice
system as unfit to live within society at large. These individuals range
from violent career criminals who must be imprisoned for the rest of
their lives to white collar offenders who, although they pose no risk
to others, must be incarcerated as a retribution for their offenses and
in order to deter others. The government’s choice concerning the
security level of institutions operated by private parties will largely
determine what types of offenders are incarcerated in private
institutions. The state should also consider whether special categories
of prisoners (e.g., the sexually dangerous, the mentally and physically
handicapped, the aged, or the condemned) should be confined in
privately-operated facilities. This issue, as important as it may be, has
been largely ignored during the debate over and the drafting of private
prison legislation.

Both the Massachusetts and Texas laws are silent with respect to
how private prison contractors are to be selected. Consequently, it
is left to the contracting governmental entity (in Massachusetts, the
Department of Correction; in Texas, the commissioners court of a
county) to determine what criteria should be used in choosing between
rival contractors. In its favor, this approach provides the responsible
government officials with a great deal of latitude in deciding how
private prison operators should be evaluted. This flexibility, if used
wisely, will enable the officials to tailor the selection process to special
needs, changing circumstances and, over time, a growing body of
experience.

With discretion comes culpability, however, and in a matter as
controversial and innovative as private prisons, most correctional
officials would probably prefer at least some expression of legislative
priorities in establishing contracting procedures. For example, should
contractors be selected primarily on the basis of cost or should
experience, financial stability, innovative programs or other

Contractor Selection and Contract Approval.
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qualifications be given greater weight. Moreover, it is not clear that
corrections departments possess or can quickly acquire the expertise
necessary to investigate and evaluate a potentially large number of
bidders. The problems which can develop from inadequately planning
and carrying out the contracting process were addressed by a 1980
Massachusetts Taxpayers Foundation report. Based upon the
Foundation’s examination of state contracting for various social
services the report concluded that “(s)tate agencies backed into large-
scale purchase of service. These agencies did not have the structural
capacity to establish standards and expectations for programs much
less to monitor and evaluate them. Purchase became important almost
overnight, without any planning. As a result, the normal contractual
roles of the state as the designer, planner, and purchaser of service
and the provider as the supplier did not emerge in a clearcut way.
Instead there was considerable overlap. It led to an unbalanced
contractual relationship that undermined the state’s authority in
relation to its providers.” l

Concern over the potential for these and other problems are
apparent from the New Mexico and Tennessee legislators’ inclusion
of various contract approval and review procedures in those states’
enabling legislation. In both instances, government entities other than
the corrections department play pivotal roles in awarding private
correctional facility contracts. For example, New Mexico’s private jail
legislation mandates that the Attorney General select, authorize and
approve the pilot projects permitted under the law. In addition, no
contract shall be effective until it has been approved by the Local
Government Division of the Department of Finance and Aministra-
tion. Finally, ail private jail contracts must be approved, in writing,
by the Risk Management Division of the General Services
Department.

The Tennessee General Assembly, which has probably devoted
more attention to the private prison issue than any other state
legislature, concluded that awarding private prison contracts requires
a fairly extensive system of checks and counterchecks. Accordingly,
any request for proposals (RFP), contracts or contract renewal for
correctional services must first be approved by the: (1) State Building
Commission, (2) the State Attorney General, and (3) the

■ Massachusetts Taxpayers Foundation, Can Stale Government Gain Control'.'. June 1980,
pp. 18-19.
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Commissioner of Corrections. Additionally, any RFP or contract
must be reviewed by the: (1) Select Oversight Committee on
Corrections, (2) Fiscal Review Committee, and (3) the House and
Senate State and Local Government Committees.

The law further provides that in order to be considered for the
award of a contract, a bidder must demonstrate that he has: (1) the
qualifications, operation and management experience and experi-
enced personnel necessary to carry out the terms of the contract; (2)
the ability to comply with applicable correctional standards and
specific court orders, if required; and (3) a demonstrated history of
successful operation and management of other correctional facilities.
The first and second criteria simply assure that the contractor prove
to the satisfaction of the responsible government officials that he is
able to do the job for which he is being hired. Such a showing would
undoubtedly be required whether or not it was mandated by statute.
The third criterion (i.e., a demonstrated history of successful
operation and management of other correctional facilities) could, in
practice, prove overly restrictive. It is certainly reasonable and, all
other things being equal, preferable to employ contractors with a
demonstrated ability to operate correctional facilities. States which
insist upon such experience may find they have very few contractors
from which to choose.

As discussed in Chapter IV of this report, the prisons-for-profit
industry is still in its nascent stage. Consequently, most of the
companies interested in private management contracts have little or,
in some cases, no experience operating secure adult correctional
facilities. They have, however, in most instances, hired experienced
personnel from public correctional systems. Tennessee’s “demon-
strated history” requirement would exclude many companies which,
although they have not previously operated correctional institutions,
are staffed by individuals who have extensive experience managing
public prisons. By shrinking the pool of eligible bidders, this
requirement might contribute to the emergence of an oligopolistic
private prison industry whose members enjoy a protected status in
the competition for contracts. The resulting lack ofactive competition
would reduce government’s choice among contractors and contribute
to higher costs. A better approach might be to focus on the
qualifications of individuals employed by the contractor, rather than
the company’s actual experience in operating facilities. This would
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satisfy the Tennessee legislation’s intent of weeding out unqualified
applicants while ensuring that all qualified bidders receive equal
consideration.

Contract Term

Both parties to a correctional facility management contract have
a vested interest in maintaining a long-term relationship. As discussed
previously, private prison contractors will need to make substantial
up-front commitments of capital and other resources. In order to
recover these expenditures they will have to retain the government’s
patronage for several years. Equally compelling from the
government’s perspective are the advantages of; (1) avoiding the
financial and administrative burdens of changing contractors; (2)
encouraging contractors to make the kind of long-term commitment
which fosters quality institutions; and (3) avoiding the public concern
and media criticism which would arise in response to frequent changes
in contractors. At the same time, the government must not permit
its desire for consistency to overshadow the emphasis on competition
among private providers that underlies the industry’s claims of greater
efficiency.

Private prison operators would prefer long-term contracts which
guarantee them a steady stream of revenues. They realize, however,
that many states have constitutional or statutory restrictions on the
length of government contracts. In those instances, private prison
contracts will of necessity be limited to one or only a few years. Even
when such legal restrictions are not an issue, most jurisdictions will
probably favor short-term contracts in order to preserve their
flexibility in changing contractors and to encourage competition.
Thus, for example, the New Mexico statute prohibits agreements with
private jail operators that exceed three years. Similarly, the Tennessee
law stipulates that the initial operating contract shall have a term of
three years and may include an option to renew for an additional two
years. This provision reflects the Tennessee Legislature’s belief that
the contractor will need at least three years to demonstrate his ability
and provide sufficient information for comparisons to public
institutions. Neither the Massachusetts nor Texas law make any
provision for contract terms. State law would require, however, that
any contract between the Massachusetts Department of Corrections
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and a private prison operator include a subject-to-appropriation
clause.

Private prison operators must be held strictly accountable for
meeting their obligation to operate safe, secure, humane facilities. It
is imperative, therefore, that states which choose to employ private
contractors commit themselves to mounting comprehensive
inspection and oversight programs. At a minimum, it will be necessary
to make frequent routine and surprise inspections of privately-
operated institutions. In addition, it might be desirable to have a
representative state staff on the premises at all times.

The New Mexico law requires county and municipal “governing
bodies” to inspect both publicly and privately operated jails at least
twice a year. These “governing bodies” must report their findings to
the county district court which shall, if any statutes appear to have
been violated, order the district attorney to commence suit against
the sheriff, jail administrator or independent contractor. The Texas
statute places private jails under the state’s Commission on Jail
Standards which is charged with inspecting private facilities and
ensuring that they comply with the state’s minimum jail standards.
Chapter 799 does not specifically address the issue of monitoring the
private facility permitted under the Act. However, the private facility’s
status as a state corrections facility would make it subject to all of
the statutes and regulations applicable to the Commonwealth’s other
penal institutions.

An interesting aspect of the Tennessee legislation is its requirement
that the Legislature’s Select Oversight Committee on Corrections
compare the quality of services provided by the contractor and the
state at similar facilities. The purpose of this requirement is to
determine whether the services provided by the contractor are
superior, essentially equal or inferior to the services provided by the
state. In making its determination, the Committee must consider,
among other factors, the nature of inmates in the facilities; whether
the facilities meet professional standards; the level of training
provided staff and the level of training accomplished by staff; the
number and nature of complaints against staff; the number and nature
of violent or other disruptive incidents among inmates or against staff;

Monitoring
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the number of escapes and attempted escapes; the number and nature
of disciplinary actions against inmates and staff; the number of
inmates productively active, the level of production, and the nature
of the activity provided inmates; the rate at which inmates complete
programs successfully; or other matters related to the quality of
services provided.

As a further check on the contractor’s performance, the
Legislature’s Fiscal Review Committee is required to compare the costs
of operating the privately-operated facility to a state-run institution.
Included in the costs of the private operation are all monitoring costs
incurred by the state’s department of corrections. Both committees
are to report their findings to parlies responsible for deciding whether
the contract should be renewed (e.g., the State Building Commission,
the Attorney General, and the Commissioner of Corrections).

Another issue which must be addressed by jurisdictions contemplat-
ing hiring private prison operators is the extent to which contractors
should be involved in disciplinary decisions. As noted in Chapter V,
many people feel that contractor involvement in decisions affecting
inmates’ length of stay or participation in various programs is inap-
propriate and ill-advised. Lawmakers in New Mexico and Tennessee
apparently agree.

New Mexico law explicitly prohibits contractors from awarding or
rescinding good time credits. Since the county sheriff, by law, makes all
decisions concerning awards or forfeitures of good time, contractors
must report all disciplinary violations and good behavior to that
official. Whether or not this arrangement prevents or simply masks
contractor control of good time decisions is open to question. It would
appear that the sheriff’s reliance upon the contractor for the informa-
tion upon which he bases his decision permits private jail operators a
great deal of influence in the process.

Tennessee’s legislation goes considerably further in excluding pri-
vate operators from participating in various disciplinary and custodial
decisions. Specifically, the law states that no contract for correctional
services shall authorize, allow or imply a delegation of theauthority or
responsibility of the commissioner to a prison contractor for any of the
following:

Disciplinary Decisions
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(1) Developing and implementing procedures for calculating
inmate release and parole eligibility dates;

(2) Developing and implementing procedures for calculating
and awarding sentence credits;

(3) Approving inmates for furlough and work release;
(4) Approving the type of work inmates may perform, and

the wages or sentence credits which may be given to inmates
engaging in such work; and

(5) Granting, denying or revoking sentence credits; placing
an inmate under less restrictive custody or more restrictive
custody; or taking any disciplinary actions.

Jurisdictions which hire private prison operators must make sure
that the contractors have adequate insurance to protect themselves and
the sponsoring government in the event of a suit or other claim for
compensation. As in so many other cases, the Massachusetts and
Texas laws make no provision for contractor insurance while the New
Mexico and Tennessee statutes emphasize this issue. For example, the
New Mexico statute provides that all agreements with private jailers
must be approved in writing, prior to their becoming effective by the
Risk Management Division of the General Services Department. That
approval is contingent upon; (1) the contractor’s assumption of all
liability caused by or arising out of all aspects of the provisions and
operation of the jail; and (2) that the liability insurance covering the
contractor and its officers, jailers, employees and agents is sufficient to
cover all liability caused by or arising out of all aspects of the provision
and operation of the jail.

The Tennessee law requires the contractor to provide an adequate
plan of insurance, specifically including insurance for civil rights
claims, as determined by an independent risk management/ actuarial
firm with demonstrated experience in public liability for state govern-
ments. Such firm shall be selected by the Commissioner of the
Department of Commerce and Insurance with the concurrence of the
board of claims. In determining the adequacy of the plan, such firm
shall determine whether:

(a) The insurance is adequate to protect the state from any
and all actions by a third party against the contractor or the
state as a result of the contract;

Insurance
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(b) The insurance is adequate to protect the state against any
and all claims arising as a result of any occurrence during the
term of the contract; that is, the insurance is adequate on an
occurrence basis, not on a claims-made basis;

(c) The insurance is adequate to assure the contractor’s
ability to fulfill its contract with the state in all respects, and to
assure that the contractor is not limited in this ability because
of financial liability which results from judgments; and

(d) The insurance is adequate to satisfy such other require-
ments specified by the independent risk management/ actuarial
firm.

It is certainly conceivable (and as the number of private prisons
increases, probably inevitable) that a situation could arise which would
warrant terminating a contract prior to its expiration. Anticipating
such an eventuality, the New Mexico and Tennessee legislatures
included termination clauses in their states’ enabling statutes. For
instance, the New Mexico law requires that all agreements with private
contractors provide for termination, for cause, by the government
upon ninety days notice to the contractor. Termination is allowed for
at least the following reasons: (1) failure of the contractor to meet the
minimum standards and conditions of incarceration specified in the
contract and (2) failure to meet other contract provisions when such
failure seriously affects the operation of the jail.

Tennessee’s law makes contract approval contingent upon the pri-
vate operator’s agreeing that the state can, by giving ninety days notice,
cancel the contract without penalty at any time after the first year. The
state’s self-imposed restriction upon its right to cancel within the first
year probably reflects two concerns. First, as stated elsewhere in the
enabling legislation, the Tennessee Assembly was concerned that the
private operator be given sufficient time to demonstrate his abilities.
Second, it may have been felt that contractors would be reluctant to
accept a contract without a guarantee of at least one year’s tenure.
Other states, as they approach this issue, must balance the govern-
ment’s need to cancel a contract on short notice, with the contractor’s
desire for some assurance of a long-term relationship.

Termination
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and the oversight committee shall solicit comments from law enforce-
ment agencies, district attorneys general, criminal judges in the county
in which the prison is located and the surrounding counties. State
officials responsible for approving any contract for the security func-
tion or any contract which includes provision of security are encour-
aged to await the comments of the oversight committee prior to
executing any such contract.

Massachusetts is undertaking a substantial, and by all accounts long
overdue, expansion of its prison capacity. Deciding what role, ifany,
privately-operated facilities should play in this expansion is the
responsibility of the Legislature, the Governor and other public offi-
cials who set the state’s corrections policy. The General Court, with the
passage of Chapter 799 of 1985, has indicated its support for exploring
the private sector’s ability to aid the state in reducing prison over-
crowding while controlling costs. Governor Dukakis, unconvinced of
the private sector’s ability to reduce costs, and skeptical concerning the
government’s ability to exercise adequate controls, is unwilling to
authorize privately-operated prisons at this time.

Neither this nor any other report can resolve all of the issues raised
by individuals who oppose, support or are unsure about the conse-
quences of authorizing privately-operated prisons. Consequently,
jurisdictions which elect to experiment with private prisons must do so
within a context of uncertainty. The Commonwealth has established a
well-deserved reputation as a pioneer in the use of private providers in
the community-based corrections, youthful offender and mental
health fields. All of these programs have experienced problems. But
the successes have outweighed the failures and there is little, if any,
support for abandoning these public/ private partnerships in favor of a
return to the government monopolies of the past. Massachusetts has
taken that first step towards allowing corporate wardens to test their
ability to incarcerate a like number of prisoners, under comparable
conditions, at less cost than their public counterparts. Indeed, until
private prison operators are given an opportunity to succeed or fail in
meeting their promises, the debate over private prisons will continue to

be clouded by the claims, counterclaims and vested interests thatarise
in response to any proposal which represents a dramatic departure
from the status quo.

A Time to Decide?
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