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Dear Speaker Keverian;
You have asked for my opinion, pursuant to G.L. c. 12, § 9,

concerning the constitutionality of House 4476, a bill presently
pending before the House of Representatives. House 4476 would
amend chapter 39 of the General Laws to require that any circular
or poster that advocates or opposes any article on a town meeting
warrant conspicuously disclose the person or organization responsible
for the writing. l Specifically, you have inquired whether the proposed
law would violate any provision of the United States Constitution,
particularly the First Amendment or its state counterpart, Article 16as
amended by Article 77 of the Amendments to the Massachusetts
Constitution. 2

Before I address your specific inquiry, though, 1 note that existing
law may already accomplish the intended purpose of House 4476.
House 4476 is identical in all essential respects to G.L. c. 56, § 41,

QCfje Commoutoealtf) of iflafitfatfjuiette

I. The bill reads, in pertinent part, as follows: No person shall write, print, post or distribute,
or cause to be written, printed, posted or distributed, a circular or poster designed to aifi
or defeat any article on a Town Meeting Warrant unless there appears upon such circular
or poster in a conspicuous place either the names of the chairman and secretary, or of two
officers, of the political or other organization issuing the same or of some person eighteen
years ofage or older who is responsible therefor, with his name and residence, and the street
and number, thereof, if any.
Violation of this section shall be punished by imprisonment for not more than six months,

2. The First Amendment, which by its terms applies only to laws enacted by Congress, is made
applicable to the states by the Fourteenth Amendment. Lovell v. Griffin 303 U S 444 450(1938). 2
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which prohibits anonymous election-oriented posters or circulars. 3

The only substantive difference between section 41 and House 4476
is that section 41 prohibits anonymous circulars or posters designed
to aid or defeat any randidate or...any question subjoined to the
voters...” (emphasis added), whereas House 4476 prohibits only such
circulars or posters which are “designed to aid or defeat any article
on a Town Meeting Warrant...” (emphasis added). Since articles on

town meeting warrants concern “questions submitted to the voters,
they appear to fall within the scope of G.L. c. 56, § 41. Therefore,
House 4476 may not even be necessary.

For purposes of this opinion, however, 1 will assume that House
4476 would fill a gap in the coverage of G.L. c. 56, § 41. For the reasons

discussed below, it is my opinion that in its current form the proposed
law, while certainly defensible, would be vulnerable to a constitutional
challenge on the ground that it abridges freedom of speech.
Accordingly, the balance of this opinion first sets forth the appropriate
standards against which the bill will be measured and then provides
some guidance concerning potential revisions of the bill.

It is relatively simple to articulate the framework within which state-

imposed restrictions on speech are analyzed. First, the state must
demonstrate a compelling interest in restraining those forms of speech
which are constitutionally protected. NAACP v. Alabama, 357 U.S.
449, 463 (1958). Even assuming a compelling state interest, speech
restrictions are unconstitutional unless they are no greater than is
necessary to further that compelling interest. Id. at 463; Procunier v.
Martinez, 416 U.S. 396, 413-14 (1974). Both the federal and state
constitutions allow the government to regulate the time, place, and
manner of speech to accommodate the state’s compelling interests.
Nevertheless, such time, place, and manner restrictions must be
content neutral, leave open ample alternative channels of
communication, and must be narrowly tailored to serve the
governmental interest advanced. City Council y. Taxpayers for

3 General Laws c. 56, § 41, reads as follows: No candidate for nomination or election to public
office or any other person shall write, print, post or distribute, or cause to be written, printed,
posted or distributed, a circular or poster designed to aid or defeat any candidate for
nomination or election to any public office, or designed to aid or defeat any question
submitted to the voters, unless there appears upon such circular or poster in a conspicuous
nlace either the names of the chairman and secretary, or ol two officers, of the political or
other organization issuing the same, or of some person eighteen years of age or older who
is responsible therefor, with his name and residence, and the street and number thereof, if

Violation of this section shall be punished by imprisonment for not more than six months.
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Vincent. 466 U.S. 789, 808 (1984); Opinion of the Justices, 373 IV ass.
888, 891 (1977).

House 4476 is content neutral. It applies to all issues raised by own
meeting articles and therefore does not vest discretion in government
officials to favor some ideas over others. Because House 4476 bans
all anonymous literature relating to town meeting articles, however,
the only alternative it offers is for the speaker to disclose his identity,
which may not be a constitutionally acceptable option. Talley v.
California, 362 U.S. 60, 64 (1960) (invalidating ordinance which
prohibited all anonymous handbills). Even were this not a significant
flaw, the expansive language of House 4476 would not only prohibit
libel and false statements by anonymous authors, but true and useful
information from anonymous sources as well. It may, therefore, not
be as narrowly tailored as the Constitution requires.

Indeed, the Supreme Judicial Court has already cautioned that
there is “significant authority that a disclosure requirement relating
to election pamphlets cannot survive a First Amendment challenge.”
Commonwealth v. Dennis, 368 Mass. 92, 97-98 (1975). In Dennis, the
court recognized the “significant First Amendment problems with any
statute [like House 4476] which requires the author of a publication
to reveal his identity.” Id. at 96. This statement is of particular
significance to your request because it was made in the context of
construing the former version of G.L. c. 56, § 41, the statute upon
which House 4476 is apparently modeled.

In Dennis, the Supreme Judicial Court held the former version of
section 41 unconstitutional on the narrow ground that its voter
signature requirement imposed an unconstitutional prior restraint on
non-voters’ First Amendment rights. Section 41 formerly required
disclosure of the identity of the political organization or individual
voter responsible for election-oriented circulars or posters. After the
Dennis decision, the Legislature amended section 41 by replacing the
voter signature requirement with one designating instead “some
person eighteen years of age or older” who is responsible therefor.
St. 1976, c. 137, § 2. The Massachusetts appellate courts have not had
an opportunity to assess the constitutionality of the amended version
of this statute, but their analysis would undoubtedly proceed from
the premise that “constraints on the power of a State to limit freedom
of expression must be carefully considered.” Dennis, 368 Mass, at 99.
The remainder of this opinion will elaborate on the specifics of these
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constraints to provide you with some guidance as to how House
may be rewritten to avoid possible free speech problems.

As 1 have explained, the state must demonstrate a compe mg

interest in the subject of regulation to justify restrictions on speec

One simple method of improving House 4476 would be to identify

such a compelling interest and perhaps couple that identi ication wit

legislative findings demonstrating the need for legislative action, n

the absence of such findings 1 can only speculate as to the rationale
for the measure, and 1 assume that the state interest supporting t e

bill’s signature requirement would be to give voters all information

necessary by which to evaluate election related literature. Dennis, 368
Mass, at 97. Although this interest may well be legitimate, the

Supreme Judicial Court has ruled that it is not compelling enough
to outweigh the competing interest in free speech. “It seems clear that

any public interest in revealing the source of a communication so that
the recipient may assess its content in light of that source does not

furnish a constitutionally sufficient justification for a prohibition of
all anonymous campaign literature.” Id. at 97.

This conclusion follows from the seminal Supreme Court decision
of Tallev v. California, 362 U.S. 60 (1960), and is in accord with
numerous subsequent state court decisions invalidating laws

prohibiting anonymous campaign literature. 4 In Talley the Supreme
Court held that a California ordinance that prohibited the distribution
of any handbill that did not identify its author and distributor was
unconstitutionally overbroad because its identification requirement
tended to “restrict freedom to distribute information and thereby
freedom of expression.”5 Id. at 64. The principal justification for the

“

C„. , „ Schuster v Imperial County Municipal Court, 109 Cal, App. 3d 887, 167 Cal. Rptr.
■- ’ 0 , cert denied 450 U.S. 1042 (1981) (law prohibiting all anonymous political writings
unconstitutionally overbroad because it stifled legitimate political dissent); People v. Duryea,
76 Misc 2d 948, 351 N.Y.S. 2d 978, 992 (1974) (signature law invalid because it was “an

ohcnlute identification requirement designed to regulate pure speech involving politicalt "In State V Fulton, 337 So. 2d 866 (La. 1979); State v. N.D, Educ. Assoc,
~62 Nw oq t»i in n 19781: People v. Bongiorm. 205 Cal. App. 2d 856, 23 Cal. Rptr. 565
(1962) (all ruling blanket signature requirements overbroad).

The California ordinance read as follows: No person shall distribute any hand-bill in any
place under any circumstances, which does not have printed on the cover, or the face thereof,

a) The person
he name and address of the following; (a) The person who printed, wrote, compiled or

manufactured the same, (b) The person who caused the same to be distributed; provided,
however, that in the case of a fictitious person or club, in addition to such fictitious name.
he name and "address of the following

itious name.
he true names and addresses of the owners, managers or agents of the person sponsorinj

11IC ll

said hand-bill shall also appear thereon
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Talley ordinance and similar measures like House 4476 is to promote
honesty and fairness in the electoral process by deterring fraud, libel,
and other harmful means of expression which may injure the integrity
of that process.

Deterring fraud and protecting the integrity of the electoral process
may well be compelling enough to satisfy the first prong of the text
articulated above. Cf. Buckley v. Valeo. 424 U.S. 1, 26-29 (1975)
(federal law limiting campaign contributions constitutionally served
compelling state interest in preventing electoral corruption). Even so,
House 4476 might still be vulnerable because it creates a blanket
prohibition of all anonymous statements concerning local political
issues, regardless of whether those statements are laudatory, truthful,
responsible, or informative. The state’s interest in helping the
electorate to distinguish between truth and falsity and in deterring the
dissemination of harmful or untruthful information “can be furthered
through more narrowly constructed statutes without criminalizing the
anonymous uttering of the truth.’’ Schuster, 167 Cal. Rptr. at 452.
Therefore, any revision of House 4476 should eliminate the blanket
prohibition on anonymous material and distinguish between
protected and unprotected speech.6

In conclusion, I emphasize that restrictions on speech are lawful
only if they are precisely drawn. First National Bank of Boston v.
Attorney General, 362 Mass. 570, 587 (1972). Narrowly tailored
legislation which requires the author’s name only on writings that are
fraudulent, libelous, offensive or otherwise beyond the pale may avoid
constitutional problems because it would advance the state interests
discussed above in the least restrictive manner. Talley, 362 U.S. at
64-65. To bolster House 4476 against constitutional challenges, 1
recommend that it be drafted narrowly enough to prohibit false,
fraudulent, or otherwise unprotected speech but otherwise allow the
anonymous communication of ideas. See Dennis, 368 Mass at 97-99
and cases cited.

Very truly yours

Francis X. Bcllotti,
Attorney General.

I note that G.L. c. 56,
:andidate

unprotected speech that the First Ar
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