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SENATE No. 456
By Mr. Bachrach, a petition (accompanied by bill, Senate, No. 456)

of George Bachrach, John A. Businger, Joseph K. Mackey and
Richard A. Kraus for legislation to require the Department of Public
Health to promulgate regulations governing toxic art supplies. Health
Care.

In the Year One Thousand Nine Hundred and Eighty-Six

AN Act requiring the department of public health to
PROMULGATE REGULATIONS GOVERNING TOXIC ART SUPPLIES.

Be it enacted by the Senate and House ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, as follows:

1 Section 1. The legislature finds and declares that there ex-
-2 ists a significant danger to the public health and safety from
3 exposure to art supplies which contain toxic chemicals. This
4 health risk threatens not only professional artists and craft -

5 persons, but art teachers, students at every educational level,
6 hobbyists and children. Toxic substances may be employed
7 during the course and scope of creating art or crafts objects
8 of all varieties.
9 The legislature additionally finds and declares that present

10 labeling of ingredients and hazards of art supplies is insuffi-
-11 cient to adequately protect the consumers of this state from
12 chronic adverse health effects. Because many persons do not
13 know what toxic chemical substances they work with, proper
14 precautionary actions cannot be taken. Disclosure of toxic in-
-15 gredients, their possible adverse effects on health, and instruc-
-16 tions for safe handling, will substantially minimize un-
-17 necessary exposure to excessive risk.
18 Additionally, the legislature finds and declares that it is con-
-19 sistent to impose upon those who manufacture, repackage,
20 distribute and sell such art supplies a duty to convey to con-
-21 sumers information about the potential health hazards of the
22 products they manufacture.
23 Therefore, the legislature intends by this act to insure that
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24 consumers be provided information concerning the nature of
25 the toxic substances with which they are working and the
26 known and suspected health hazards of such substances.
27 Chapter 111 of the GeneralLaws is hereby amended by in-
-28 serting after section 5K the following new section:
29 Section SL. Art or Craft Materials: Labelling: Penalties.
30 For purposes of this section the following words shall have
31 the following meanings:
32 Definitions. The term “art or craft materials” shall mean
33 any raw or processed material, or manufactured product,
34 marketed or represented by the manufactureror repackager
35 as being suitable for use in any phase of the creation of any
36 work of visual or graphic art of any medium, including, but
37 not limited to: paintings, drawings, prints, sculpture,
38 ceramics, enamels, Jewelry, stained glass, plastic sculpture,
39 photographs and leatherand textile goods. Such term does not
40 include economicpoisons as definedby the federal insecticide,
41 fungicide and rodenticide act; or drugs, devices or cosmetics,
42 as such terms are defined in subdivisions (g), (n) and (c) of
43 section two hundred one of the federal food, drug and
44 cosmetics act.
45 (b) The term ‘‘human carcinogen” shall mean an agent or
46 combination of chemicals which increases the incidence of
47 neoplasms in humans to levels that are significantly higher
48 than those in a comparable group not exposed (or exposed at
49 a lower dose) to the same agent, or combination of chemicals.
50 (c) The term ‘‘potential human carcinogen” shall mean any
51 agent or combination of chemicals having limited
52 epidemiological evidence of carcinogenicity in man or produc-
-53 ing, when administered to groups of animals by appropriate
54 means in adequately designed and conducted experiments,
55 an increase in the instances of one or more types of
56 neoplasms in the treatedgroups as compared to control groups
57 maintained under Identical conditions but not given the test
58 compound.
59 (d) The term ‘‘acutely toxic substance” shall mean any
60 substance which falls within any of the following categories:
61 (1) Produces death within fourteen days in half or more than
62 half of a group of ten or more laboratory white rats each
63 weighing between two hundred and three hundred grams, at
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a single dose of fifty milligrams or less per kilogram of body
weight, when orally administered; or

(11) Produces death within fourteen days in half or more than
half of a group of ten or more laboratory white rats each
weighing between two hundred and three hundred grams,
when inhaled continuously for a period of one hour or less at
an atmospheric concentration of two hundred parts per million
by volume or less of gas or vapor or two milligrams per liter
by volume or less of mist or dust, provided such concentra-
tion is likely to be encountered by man when the substance
is used in any reasonably foreseeable manner; or

(iii) Produces death within fourteen days in half or more
than half of a group of ten or more rabbits tested in a dosage
of two hundred milligrams or less per kilogram ofbody weight,
when administered by continuous contact with the bare skin
for twenty-four hours or less.

The commissioner may determine that available data on
human experience with any substance shall take precedence
over animal data.

(e) The term “corrosive” means any substance which in
contact with living tissue will cause destruction of tissue by
chemical action, but shall not refer to action on inanimate
surfaces.

(f) The term “irritant” means any substance not corrosive
which on immediate, prolonged, or repeated contact with nor-
mal living tissue will induce a local inflammatory reaction.

(g) The term “strong sensitizer” means a substance which
will cause on normal living tissue through an allergic or
photodynamic process a hypersensitivity which becomes evi-
dent on reapplication of the same substance.

(h) The term “extremely flammable” shall apply to any
substance which has a flashpoint at or below 20° F. as deter-
mined by the Tagliabue open cup tester; “flammable” shall
apply to any substance which has a flashpoint ofabove 29° F.,
to an including 80° F., as determined by the Tagliabue open
cup tester; and “combustible” shall apply to any substance
which has a flashpoint above 80° F., to and including 150°F.,
as determined by the Tagliabue open cup tester; except that
the flammability or combustibility of solids and of the contents
of self-pressurized containers shall be determinedby methods
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found by the commissioner to be generally applicable to such
materials or containers, respectively, and established by
regulations issued by the commissioner, which regulations
shall also define the terms “flammable”, "combustible”, and
“extremely flammable” in accord with such methods.
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(i) The term “chronically toxic substance” shall mean any
substance whichproduces in eitherhumans or animals an in-
jury thatpersists, either because the injury is irreversible or
progressive, or because the exposure is prolonged and the rate
of new injury exceeds the rate of repair; this would include
substances which cause birth defects or harm to the develop-
ing fetus, harm to a nursing infant, allergic effects, sterility
or chronic mental changes or damage to specific organ
systems.
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(j) the term “toxic” shall apply to any substance which
displays chronically toxic effects.
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(k) The term “person” shall mean any individual, firm,
partnership, association or corporation.
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(1) The term “commissioner” shall mean the commissioner
of the Massachusetts department of public health.
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(m) The term “label” shall mean a display of written,
printed or graphic matter upon the immediate container in-
tended or of any art or craft materials, or, in the case of an
art or craft material which is unpackaged or is not packaged
in an immediate container intended or suitable for delivery
to the ultimate consumer, a display of such matter directly
upon the art or craft material involved or upon a tag or suitable
material affixed thereto.
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(n) The term “package insert” shall mean a display of writ-
ten, printed or graphic matter upon a leaflet or suitable
material accompanying the art or craft materials. The
language on this insert shall be nontechnical and nonpromo-
tional in tone and content.

132
133
134
135
136

(o) The term “radioactive” shall mean any materialwhich
emits ionizing radiation.

137
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Section 2. Warning Legend. No person shall distribute, sell
or offer for sale or expose for sale in this state any art or craft
material containing chronically toxic or carcinogenic ingre-
dients, on which the person has failed to affix a conspicuous
warning label. For the purposes of this article, such art or craft
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6 material shall be considered to contain a chronically toxic or
7 carcinogenic ingredient if such chronically toxic or car-
-8 cinogenic ingredient, whether an intentional ingredient or an
9 impurity, is one percent or more by weight of the mixture or

10 product, or if the toxic or carcinogenic properties of the in-
-11 gredient are significantly greater than the toxic or car-
-12 cinogenic properties of the art or craft material taken as a
13 whole. Such warning label shall contain, but not be limited to
14 the following statement or statements, where applicable:
15 (a) An expletive statement, either:
16 (1) WARNING: CONTAINS A HUMAN CARCINOGEN.
17 (name of substance) IS KNOWN TO CAUSE CANCER IN
18 HUMANS.
19 (2) WARNING: CONTAINS A POTENTIAL HUMAN CAR-
-20 CINOGEN. (name of substance) IS KNOWN TO CAUSE
21 CANCER IN ANIMALS AND MAY CAUSE CANCER IN
22 HUMANS,
23 (3) WARNING: CONTAINS TOXIC SUBSTANCE, (name
24 of substance) MAY CAUSE LONG TERM (CHRONIC)
25 ILLNESSES.
26 (b) A list of ingredients known or suspected of causing
27 chronic adverse health effects.
28 (c) A statement or statements of potential chronic health
29 risks, substantially conforming to the following list. The label
30 shall contain as many of these risk statements as are
31 applicable;
32 (i) may be toxic by inhalation;
33 (ii) may be toxic by contact with skin;
34 (ili) may be toxic if swallowed;
35 (iv) may be toxic by inhalation or on contact with skin;
36 (v) may be toxic by contact with skin or if swallowed;
37 (vi) may be toxic by inhalation or if swallowed;
38 (vii) may be toxic by inhalation, contact with skin, or if
39 swallowed:
40 (viii) may cause sterility or damage to reproductive
41 organs;
42 (ix) may cause birth defects or harm to developing fetus;
43 (x) may be excreted in human milk causing harm to nurs-
-44 ing infant:
45 (xi) cancer hazard! overexposure might create cancer risk;
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46 (xii) may cause central nervous system depression or
47 injury;
48 (xlii) may cause central nervous system depression or
49 injury;
50 (xiv) may cause numbness or weakness in extremities;
51 (xv) overexposure may cause damage to (specific organ);
52 and
53 (xvi) heating above (specify degrees) may release any
54 chronically toxic or carcinogenic substance.
55 (d) Safe use and storage instructions, substantially
56 conforming to the following list. The label shall contain as
57 many of these risk statements as are applicable:
58 (i) keep out of reach of children under age twelve;
59 (11) when using, do not eat, drink, or smoke;
60 (lii) wash hands after use before eating, drinking or
61 smoking:
62 (iv) keep container tightly closed;
63 (v) store in well ventilated area;
64 (vi) avoid contact with skin;
65 (vil) wear protective clothing (specify type);
66 (vTll) wear NIOSH certified mask for dusts, mists, fumes;
67 (ix) wear NIOSH certified respirator with appropriate car-
-68 tridge for (specify type); .

69 (x) wear NIOSH certified supplied-air respirator;
70 (xi) use window exhaust fan to remove vapors and assure
71 adequate ventilation (specify explosion-proof if necessary);
72 (xii) use local exhaust hood (specify type);
73 (xili) donot heat above (specify degrees) without adequate
74 ventilation:
75 (xlv) do not use/mix with (specify material).
76 (e) A statement on where to obtain more information, such
77 as “call your local poison control center for more health in-
-78 formation’’; and
79 (f) The name and address of the manufacturer.

1 Section 3. If all of the above information cannot fit on the
2 package label, a package insert shall be required to convey
3 all the necessary informationto the consumer. In such event
4 the labe ! shall contain a statement to refer to the package in-
-5 sert, such as “see package insert before use”.
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1 SECTION 4. (a) The requirements set forth in section 2 shall not
2 be considered to be complied with unless such words, statements or
3 other information appear on the outside container or wrapper, if there
4 be any, unless it is easily legible through the outside container or
5 wrapper, and is printed in a color in contrast with the product or the
6 package containing the product.
7 (b) The requirements set forth in section 2 shall not be considered
8 to be complied with unless all such words, statements or other
9 information accompany art or craft materials from manufacturer to

10 consumer, and not to exclude any distributor, packager, repackager
11 or retailer.

1 SECTION 5. The manufacturer of any art or craft material sold,
2 distributed, offered for sale or exposed for sale in this state shall supply
3 to a national poison control network approved by the commissioner
4 the formulation information required by that network for
5 dissemination to poison control centers.

1 SECTION 6. The precautionary labeling for potential chronic
2 adverse health effects shall, to the extent practicable, conform to
3 labeling practices prescribed by federal statutes or regulations, and shall
4 not diminish the requirements for acute toxicity warnings.

1 SECTION 7. All manufacturers whose chronically toxic art or
2 craft materials are sold, distributed, offered for sale in this state, shall
3 tile with the commissioner the results of appropriate tests, studies,
4 findings or analyses for chronic toxicity done on such art or craft
5 materials and a copy of the labeland /or package insert affixed to such
6 art or craft materials. Information on changes in formulation, new
7 tests, studies, findings or analyses for chronic toxicitv or new labels
8 and/or package inserts where applicable shall be tiled with com-
-9 missioner within ninety days of such changes. The commissioner shall

10 keep such information on file.

1 SECTION 8. Duties of the Commissioner. Within one hundred
2 eighty days of the effective date of this article, the commissioner shall
3 adopt such rules and regulations as are necessary for the proper
4 application, administration and enforcement of the provisions of this
5 section, provided that among such rules and regulations, the
6 commissioner:
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7 (a) Shall prescribe the location of the label, and package
8 insert where applicable, according to the sizes and types of
9 the various art or craft materials;

10 (b) Shall prescribe the size of the letters and figures mak-
-11 ing up the label, and package insert where applicable, which
i 2 size shall vary according to, and be commensurate with, the
13 sizes or classes of sizes of the various art or craft materials;
14 and
15 (c) Shall prescribe rules and regulations regarding submis-
-16 slon of manufacturer’s information as required in subdivision
17 one of this section.
18 (d) Shall promulgate standards of relative toxicity.

1 Section 9. Violationsand Penalties, (a) The following acts
2 shallbe punishable by a civil fine not to exceed one thousand
3 dollars on the first violation and ten thousand dollars on the
4 second and all subsequent violations:
5 (i) The sale of any art or craft materials thatare not label-
-6 ed in accordance with the requirements of this article;
7 (ii) The intentional alteration, mutilation, destruction,
S obliteration or removal of the whole or any part of the label-
-9 ing on any art or craft material that is required by this artl-

-10 cle; and
11 (iii) The failure to permit entry or inspection as authorized
12 by this article or access to and copying of any records as
] 3 authrized by this article.
14 (iv) The failure to file formulationInformation with an ap-
-15 proved poison control network, as provided in section five of
16 this chapter.
17 (v) The failure to file the results of toxicology tests with the
18 commissioner, as provided in section seven of this chapter.
10 (b) The commissioner is authorized to conduct examlna-
-20 lions, inspections and investigations for the purposes of this

21 article and upon presenting appropriate credentialsand writ-

-22 ten notice to the ow ner, operator or agent in charge may enter
23 any factory, warehouse or establishment in which art or craft
24 materials are manufactured, processed, packed or sold, in-
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25 sped such premises and obtain samples of such materials or
26 packages as may be appropriate. If any sample is obtained,
27 the owner, operator or agent in charge shallbe given a receipt
28 describing the samples obtained.
29 (c) The commissioner is authorized to inspect and copy all
30 records showing the movement or storage of any art or craft
31 materials upon written request.
32 (d) Any art supply distributed, sold, offered for sale or ex-
-33 posed for sale in this state which is not labeled in accordance
34 with the requirements of thisarticle may be seizedby the com-
-35 missioner and banned from sale, until it has been properly
36 labeled.
37 (e) Whenever the commissioner finds, or has probable
38 cause to believe, that any art or craft material is not labeled
39 in accordance with the requirements of this article, he may
40 affix to such art or craft material a tag or other appropriate
41 marking giving notice that such art or craft material is or is
42 suspected ofbeing improperly labeled and warning ail pei’sons
43 not to remove or dispose of such art or craft material by sale
44 or otherwise, untilpermission for removal or disposal is given
45 by the commissioner or his duly authorized representative
46 Removal of the tag or other appropriate marking, or sale oi
47 an item that the commissioner has banned from sale, shall be
48 punishable by a civil fine not to exceed twenty-five thousand
49 dollars.
50 (f) For purposes of this section, failure to properly label
51 twelve identical items of the same commodity shall be con-
-52 sidered a violation of this section.
53 (g) Each group of less than twelve identical itemsnot prop-
-54 erly labeled shall constitute a violation if such a group is
55 displayed alone.
56 (h) Each day a violation is continued shall constitute a
57 separate violation.
58 (1) The attorney general may bring an action in the supreme
59 judicial court against any person or persons alleged to have
60 violated the provisions of this article. In any such action the
61 supreme judicial court shall have jurisdiction to restrain viola-
-62 tions of this article and to levy appropriate penalties. Any
63 penalty assessed for the violation of any of the provisions of
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64 this article shall be payable to the commissioner to be utilized
65 for the purposes of environmental health.
66 (j) It shall be a defense to any person prosecuted for a viola-
-67 tion ofany provision of this article, thathe or she did not know
68 and could not reasonably have been expected to know that the
69 art or craft materials sold without labels contained known or
70 suspected human carcinogens or chronically toxic substances.
71 (k) It shall also be a defense to any person prosecuted for
72 a violation of any provision of this article that such person has
73 adopted procedures reasonably designed to comply with the
74 requirements of this article. Evidence of such procedures shall
75 Include the establishmentof a certifying body, which has a tox-
-76 icologist on staff, responsible for proper labeling of art and
77 craft materials for chronic hazards. To the extent practical,
78 the commissioner, at the written request of any group of art
79 and craft manufacturers, distributors, repackagers or sellers,
80 shall cooperate with such group in the establishment of such
81 a certifying body.

1 Section 10. Separability. If any section, clause or provision
2 of this article shall be unconstitutional or be ineffective in whole
3 or in part, to the extent that it is not unconstitutional or inef-
-4 fective, it shall be valid and effective and no other section,
5 clause or provision shall on account thereofbe deemed invalid
6 or ineffective.

1 Section 11. Other Remedies. Nothing in this article shall
2 be construed to limit or abridge any statutory or other right
3 or remedy of a consumer at law or in equity.

1 Section 12. This act shall take effect immediately and shall
2 apply to all art or craft materials manufactured two years
3 after such effective date. The department of health shall
4 promulgate rules and regulations appropriate to the provisions
5 of this act within one hundred eighty days of such effective
6 date.






