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By Mr. Berry, a petition (accompanied by bill. Senate, No. 1089) of

Frederick E. Berry, Carol C. Amick, Steven Angelo, William B.
Golden and other members of the General Court for legislation to
provide emergency relief for people exposed to releases of oil and
hazardous materials. Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Eighty-Six

An Act providing emergency relief for people exposed to
RELEASE OF HAZARDOUS MATERIALS.

Be it enacted by the Senate and House of Representatives in Genera! Court
assembled, and by the authority of the same, asfollows:

1 Section 1. Section 2 of Chapter 21E of the General Laws, as
2 most recently amended by Chapter 573 of the Acts of 1983, is
3 hereby furtheramended by striking out in the first line thereof
4 the word “section” and inserting in place thereof the word
5 “chapter.”

1 Section 2. Said Section 2of Chapter 21E is hereby further
2 amended by inserting the following definitions:
3 “Committee.” the interagency advisory committee on tox-
-4 ic exposures established pursuant to Section 14 of this chapter.

5 “Environmental testing,” the analysis of samples of soil.

6 water or air to determine the presence of or characteristics
7 of a release of oil or hazardous materials.
8 “Health assessment.” short term or long term surveillance
9 of individuals or populations who may have been exposed to

10 release of oil or hazardous materials for statistical,

11 epidemiological, biological, biochemical or other indications

12 of exposure or actual or potential harms to health.

13 “Exposure,” any contact, ingestion, inhalation or assimila-

-14 tion including irradiation, but excluding contact or subjection

15 to substances by an employee of the workplace from which

16 they were released.
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17 “Risk assessment,’’ an analysis, based upon the best
18 available scientific information, understanding, and presump-

-19 tion of the actual and potential threats to public health, safety
20 and welfare posed by a release or threat of release, or ex-

re or threat of exposure, to or of oil or hazardous material

Section 3. Said Section 2 of Chapter 21E is hereby further
nended by striking the definition of “Assess” and “Assess-

ment” and replacing it with the followin
Assess” and “Assessment”, such investigations, monitor-

5 ing, surveys, testing, and other information gathering ac-
-6 tivities to identify: (1) the existence, source, nature and ex-
-7 tent of a release or threat of release of oil or hazardous
8 materials including, but not limited to, environmental testing;
9 (2) the extent of danger to the public health, safety, welfare

10 or the environment including, but not limited to, a health
11 assessment or risk assessment, and (3) those persons liable
12 under section five. The term shall also include, without limita-
-13 tion, studies, services and investigations to plan, manage and
14 direct assessment, containment and removal actions, to deter-
-15 mine and recover the costs hereof, and to otherwise ac-
16 complish the purposes of this chapter.

1 Section 4. Said Section 2 of MGL 21E is hereby further
2 amended by striking the definition of “Remove” or
3 “Removal” and inserting in its place the following:
4 “Remove” or “Removal”, the cleanup or removal of releas-
-5 ed oil or hazardous materials from the environment, such ac-
-6 tions as may be necessarily taken in the event of the threat
7 of release of oil or hazardous materials into the environment,
8 the disposal of removed oil or hazardous material, or the tak-
-9 ing of such other actions as may be necessary to prevent,

10 minimize, or mitigate damage to the public health, safety,
11 welfare or the environment, which may result from a release
12 or threat of release, including, but not limited to, the reloca-
-13 tion of persons away from the vicinity of a release or threat
14 of release and the provision of alternative water supplies.

1 Section 5. Chapter 21E of the General Laws is hereby

2 amended by inserting after Section 13 the following new
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4 Section 14. There is hereby established an interagency com-
-5 mittee on toxic exposures to consist of seven members, one
6 of whom shall be the Commissioner of Environmental Quali-
-7 ty Engineering or his designee, one of whom shall be the Com-
8 missioner of Public Health or his designee, and five persons
9 to be appointed by the Governor, one of whom shall be a resi-

-10 dent of a community which has a federal Superfund site within
11 its borders, two of whom shall be physicians knowlegeable in
12 the health and environmental effects of toxic exposure, one
13 of whom shall be a representative of industry and one of whom
14 shall be a representative of the public experienced in en-
-15 vironmental affairs. It is suggested that one of the above men-
-16 tioned persons be an exposed individual or an advocate for an
17 exposed individual. Any member shall be eligible for reappoint-
-18 ment. In making initial appointments to said committee, the
19 Governor shall appoint two members for terms of three years,
20 two members for terms of two years and one member for a term
21 of one year. Upon the expiration of the term of any such mem-
-22 ber, his successor shall be appointed for a terra of three years.
23 Persons appointed to fill vacancies shall serve for the unexpired
24 term of said vacancy.
25 Each member of the committee shall serve until his suc-
-26 cessor in office has been appointed and qualified. No member
27 of the committee shall receive any compensation for his ser-
-28 vices, but each member shall be reimbursed for actual ex-
-29 penses incurred in attending the committee meetings. The
30 Governor shall appoint a chairman from among the members

31 he has appointed to the committee.
32 Said committee shall perform the following responsibilities:
33 (a) serve as a liaison between the Departments of Public
34 Health and Environmental Quality Engineering, to promote
35 coordinated and timely responses to inquiries, complaints,
36 petitions and applications ofpersons who may be affected by
37 releases of oil or hazardous materials;
38 (b) receive and transmit to the appropriate agencies com-
-39 plaints, inquiries, petitions and applications related to releases

40 of oil or hazardous materials;
41 (c) facilitate the development of protocols to govern deci-

3 sections
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42 sions by the Departments of Public Health and Environmen-
-43 tal Quality Engineering regarding health assessments, risk
44 assessment and environmental testing, and all other aspects
45 of this chapter;
46 (d) provide assistance to members of the public in prepar-
-47 ing inquiries, petitions or applications to obtain relief related
48 to releases of oil or hazardous materials;
49 (e) upon writtenrequest by any citizen, review decisions of
50 the department pertaining to the release or threat of release
51 of oil or hazardous materials and make recommendations to
52 the appropriate agency to modify such decisions, if the com-
53 mittee deems such recommendations appropriate, except that
54 such recommendations shall not be binding upon the agencies;
55 and
56 (f) to adopt such procedures and standards as may be
57 necessary for carrying out its powers and performing its duties
58 pursuant to the provisions of this chapter.
59 In addition to the powers and duties of the committee
60 established by this section, the committee may appoint a full-
61 time executive secretary to serve at its pleasure. The appoint-
62 ment and removal of said executive secretary shall not be sub-
63 ject to the provisions of Chapter Thirty-One or Section NINE
64 Aof Chapter Thirty. The executive secretary shall receive
65 such salary, subject to appropriation, as may be determined
66 by the committee subject to the approval of the Commissioner
67 of Administration.
68 The committee may receive and expend such funds as are
69 appropriated or as may be made available to it from the funds
70 of other agencies. The committee shall not have paid ad-
71 ministrativeand clerical staff but shall rely on the professional
72 staffs of the agencies serving on it, and may utilize office space
73 in the Department of Environmental Quality Engineering or
74 Department of Public Health.
75 Section 15. An individual or group of individuals may peti-
76 tion the Department of Environmental Quality Engineering
77 for environmentaltesting, or may petition the Department of
78 Public Health for a health assessment or risk assessment.
79 Such petition shall contain a statement of the grounds upon
80 which the petitioner believes that the release or threat of a



1986] SENATE - No. 1089 5

81 release is a hazard to human health, safety and welfare or to
82 the environment, and such other Information which the depart-
-83 ment, through regulations or guidelines, may require. The
84 petition may be submitted to the applicable department or to
85 the interagency committee established in Section 14. The in-
-86 teragency committee shall transmit the petition to the ap-
-87 plicable department.
88 Section 16 (a) The Department of Environmental Quality
89 Engineering shall promulgate, through regulations or
90 guidelines, procedures for conducting environmental
91 assessments. Such protocols shall complement and be in con-
92 formity with the protocols developed by the Department of
93 Public Health pursuant to Section 5
94 (b) The Department of Environmental Quality Engineer-
95 ing shall also promulgate the procedures it will follow for pro-
96 cessing and evaluating petitions filed by individuals requesting
97 environmental assessments. The procedures shall provide for
98 timely written status reports on pending petitions
99 Section 17 (a) The Department of Public Health shall pro-

100 mulgate, through regulations or guidelines, procedures for
101 conducting health assessments. Such regulations, guidelines,
102 or procedures shall complement and be in conformity with the
103 regulations, guidelines or procedures developed by the Depart-
104 ment of Environmental Quality Engineering, pursuant to sec-
105 tion 16.
106 (b) The Department of Public Health shall also promulgate
107 the procedures it will follow for processing and evaluating peti
108 tions filed by individuals or groups of individuals requesting health
109 assessments. The procedures shall provide for timely written status
MO reports on pending petitions
Ml (c) The regulations, guidelines or procedures promulgated
M 2 by the Department of Public Health shall include procedure
M 3 for a risk assessment to determine the necessity of relocation
M 4 of individuals exposed to a release or threat of a release of oil
M 5 or hazardous materials where appropriate. Such procedures

M 6 shall be based upon the best available scientific information,
117 understanding, and presumption as to the hazards faced by
M 8 diverse categories of people, including, but not limited to,
119 children, pregnant women, the elderly, those with special
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health conditions or symptoms, and the average population.
The procedures shall establish the following three categories
of relocation information recipients;

120
121
122

1. General risk information only Information will be given
regarding risks related to potential or actual exposure, but no
advice or orders for relocation will be given. The department
shall provide sufficient available scientific, information, in a
form understandable to the public, to allow an individual to
make an informed judgment on relocation.

123
124
125
126
127
128

2. Relocationadvisable. Relocation will be advised, but not
mandated, when considerations of the health of the individual
indicate that relocation is appropriate. Relocation shallnot be
advised where other feasible, cost efficient alternatives exist.
The information provided in subsection (!) of section 17(c)
above shall also be provided.

129
130
131
132
133
134

3. Relocation mandatory. Where substantial risk to health,
safety or welfare exists, the department shall order mandatory
relocation.

135
136
137

(d) The regulations, guidelines or procedures promulgated
by the Department of Public Health shall further address the
development and dissemination of information pertaining to
the health implications of exposure to oil or hazardous
materials. The department may utilize the staff of the Depart-
ment of Public Health to develop this information or make ar-
rangements with other federal, state or local agencies, health
care institutions, hospitals, and clinics and medical, scientific
and environmental experts.

138
139
140
14!
142
143
144
145
146

The department of environmental quality engineering shall
disseminate this information through publications and educa-
tional programs, and, at the discretion of the department, may
provide advice to individuals and their physicians on the health
implications of exposure to oil hazardous materials.

147
148
149
150
151

Section 18. There is hereby established within the Department
of Public Health an emergency relief program, the purpose
of which is to provide for immediate, temporary needs regar-
ding relocation, medical care and lost wages related to ex-
posure or the threat of exposure to oil or hazardous materials,
where such immediate, temporary needs would not be met by

other sources. The program shall coordinate with, and draw
upon the reosurces of other state, local and federal agencies.

152
153
154
155
156
157
158
159
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(a) Application for emergency relief. An individual or group of
individuals desiring assistance from the program shall file a
written application consisting of the following:

160
161
162
163 1. Documentation of a current, past, or potential exposure

to a release of oil or hazardous materials.164
165 2. A description of the type of assistance sought from the

program.166
167 3. A financial need statement including:
168 (i) evidence of financial need, such as verifiable informa-

tion about the applicant’s income and assets;169
(ii) evidence of other forms of financial assistance sought

and denied, such as from other governmental programs, and
170
171
172 (iii) evidence of the extent of availability ofpayments from

any insurance policies or governmental payment programs
covering the applicant;

173
174
175 4. where appropriate, a physician’s diagnosis of adverse

health effects, or an imminent risk to health, reasonably at-
tributable to a release of oil or hazardous materials; and

176
177
178 5. such other documentation or information as deemed

necessary by the program.179
180 (b) Eligibility for emergency relief program.
181 1. Financial eligibility criteria for qualification for grants

under the emergency relief program shall be established.
Grants shall be awarded only in cases in which such financial
eligibility qualifications are met and the program has deter-
mined that;

182
183
184
185
186 A. Exposure to a release of oil or hazardous materials is

determined by the program to be reasonably likely to have
been an important factor in causing, exacerbating, or hasten-
ing an injury, or reasonably likely to have created a signifi-
cant risk of injury: and

187
188
189
190
191 B. either

(i) the kind of injury or risk of injury suffered is determin-
ed by the program to have been associated in a peer reviewed
study with the oil or hazardous materials Involved or with com-
parable materials; or

192
193
194
195

(li) the injury or risk of injury suffered is otherwise deter-
mined by the program to be reasonably likely to be associated
with the oil or hazardous materials involved, based upon sound

196
197
198
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199 scientific principles or considerations, such as a strong
statistical, geographic and/or temporal association between
a release and injuries, or a highly plausible relation, based
upon other appropriate scientific or technical literature, be-
tween the type of material and the kind of injury suffered, pro-
vided, however,

200
201
202
203
204

2. no applicant shall be eligible for grants under the pro-
gram where exposure to the oil or hazardous materials:

205
206

(A) was caused by the reckless acts or omission 1' of the ap-
plicant or a member of the applicant’s household;

207
208

(B) occurred in a workplace in a context in which the ap
plicant is covered by worker’s compensation;

209
210

(C) arose out of the utilization by the applicant or a membei
of the applicant’s household of a consumer product; or

211
212

(D) arose from ambient air contamination that cannot b(

traced to a release from one or more identifiable sources.
213
214

(c) Assistance available. Within a reasonable period of Urn-
and as soon as practical after receipt of an application, the
program shall determine whether an applicant qualifies for
any of the following assistance which is available from the
program:

215
216
217
218
219

1. Grants for relocation. Monetary grants shall be award-
ed to qualified applicants in cases in which the program has
determined that relocation is advisable or mandatory. The
grant shall cover the reasonable and appropriate costs of
relocation for a limited period of time, and shall include the
cost of transportation, alternative housing, and security at the
unoccupied residence if such security is deemed necessary.
Grants may be awarded for up to two years, with a possibility
of a one year extension based upon a showing of continuing
need in accordance with criteria to be established by the pro-
gram. The program shall compute the amount of the grant
based upon such factors as the average cost of moving and
rent for the size and location of the household being relocated.

220
221
222
223
224
225
2 26
227
228
229
230
231
232

2. Medical Advice and Care.233
(a) When medical advice or direct medical care is sought

by an applicant, the program shall, upon a finding of a
reasonable basis for concern by the applicant regarding poten-
tial or actual exposure to a release of oil or hazardous

234
235
236
237
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238 materials, determine the adequacy of resources to meet the239 heath care needs of the applicant, and consider ways to meet
240 those needs. Where appropriate, the program shall provide ob-
-241 jective and credible expertise in the health implications of en
242 vironmental toxic exposures, through any of the following
243 sources:
244 (i) staff of the Department of Public Health;
245 (ii) arrangements with other federal, stale or local
246 agencies;
247 (iii) arrangements with existing health care institutions in
248 the locale of a release;
249 (iv) arrangements with outside experts, existing hospitals
250 or medical schools to establish environmental health teams; or
251 (v) any combination of the above.
252 (b) The following services may be provided, in the discre-
253 tion of the program;
254 (i) educational programs,
255 (ii) advice for exposed people and their physicians regar
256 ding the implications of the exposure and any appropriate
257 preventive health care measures;
258 (hi) limited, specialized direct health care services as
259 necessary, and narrow defined by the program. These services
260 shall be provided for injuries related to exposure to releases
261 of oil or hazardous materials, in conditions where localized
262 health care institutions could not as efficiently or effectively
263 meet the needs, as determined by the program. The monetary
264 and time limitations on these direct health care services shall
265 be up to $lO,OOO per person for up to two years, with an oppor-
266 tunity for a one year extension if the program makes a special
267 finding of need in accordance with criteria to be established
268 by the program. To qualify for this direct health care
269 assistance, applicants must meet the eligibility criteria set
270 forth in subsection bof this section
271 3. Grants for Health Care and Preventative Health Care
272 Monetary grants shall be awarded to qualified applicants for
273 expenses incurred to diagnose, treat or prevent injury or
274 disease. Any such grant may be in an amount not to exceed
275 $lO,OOO per year for up to two years, with the possibility of a
276 one year extention based upon a showing of continuing need
277 in accordance with criteria to be established by the program.
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278 The program may make an advance on the grant where such
an advance is deemed appropriate.279

280 4. Grants forLost Wages, Monetary grants shallbe award-
ed to qualified applicants to replace lost wages, where not
otherwise reimbursed, which are reasonably related to a
disease or Injury casued by exposure to oil or hazardous
materials. The grants shall be limited to not more than the
lesser of two thirds of the average weekly wage of the appli-
cant or two-thirds of the average weekly wage in the Com-
monwealth, for up to two years, with the possibility of a one
year extension based upon a showing of continuing need in ac-
cordance with criteria to be established by the program.

281
282
283
284
285
286
287
288
289
290 (d) Penalty for Fraudulent Applications. Any person who know-

ingly gives, or causes to be given, any false informationin con-
nection with any application to the program shall, upon con-
viction, be fined up to $5,000 or imprisoned for up to one year,
or both.

291
292
293
294

(e) Effect of this Section on CommonLaw and Statuary Remedies.295
1. This section is not intended to alter judicial remedies for

property and personal injury damages resulting from a
release or threatof release of oil or hazardous materials. The
receipt ofassistance from the program does not preclude the
pursuit of common law or statutory damages remedies in the
courts and no individual filing an application under the pro-
gram shall be held to have split a cause of action.

296
297
298
299
300
301
302

2. Any individual who recovers an expense from any other
source or person shall be prohibited from also recovering or
seeking the same expense through monetary grants under the
prgram. In the event that an individualrecovers such expenses
from any other source or person after receiving monetary
grants for the same expenses under the program, the in-
dividual shall be required to reimburse the Commonwealth for
such expenses. The Commonwealth shall be subrogated to all
rights and claims of any applicant receiving monetary
assistance under the program to the extent of such assistance,
and the program shall have a right to place a lien, to the ex-
tent of such assistance, upon any judgment for same expenses
obtained by a recipient of assistance under the program.

303
304
305
306
307
308
309
310
311
312
313
314
315

3. Any party who would be liable to an individual for ser-
vices and grants of the type provided by the programpursuant

316
317
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318 to Subsection (c) or wouldbe liable for damages in a personal
319 injury tort action for such services and grants, shall be liable
320 to the 1 Commonwealth for the costs of the services and grants
321 actually provided by the program to that individual. Cost
322 recovery actions brought by the Commonwealth shall be
323 governed by the rules of liability then in effect for personal
324 injury tort actions.
325 4. Decisions by the program to provide services or to award
326 grants shall not be admissible as evidence in a private tort ac-
-327 lion, and shall be admissible as evidence in a cost recovery
328 action brought by the Commonwealth pursuant to Subsection
329 (3) only as to the issue of damages. The eligibility criteria
330 utilized by the program to determine qualified applicants for
331 assistance under the program shall not be construed as a
332 legislative or administrative declaration as to the appropriate
333 standards to be adopted by the courts of the Commonwealth
334 in actions for personal injury.

1 Section 6. Subject to appropriation, the Department of
2 Public Health shall establish a central computerized data base
3 on environmental and health related data relating to releases
4 of oil and hazardous materials. The Departments of Public
5 Health, Environmental Quality Engineering, Labor and In-
-6 dustries, and Food and Agriculture shall furnish information
7 for the data base. Confidentiality and trade secrets protections
8 ofany statutory and regulatory provisions shall be preserved
9 within this system.

1 Section 7. The Department of Environmental Quality
2 Engineering is hereby authorized, subject to appropriations,
3 to expend monies to provide temporary alternative water sup-
-4 plies for up to three years where private wells are con-
-5 taminated with oil or hazardous materials. The departments
6 may provide permanent alternative water supplies if a per-
-7 manent supply is determined by the department to be more
8 cost-effective than providing a temporary water supply.

1 Section 8. Section 7 of Chapter 21C of the GeneralLaws, as
2 amended by Section 4of Chapter 7of the Acts and Resolves
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3 of 1983,by striking the seventhparagraph andreplacing it with
4 the following;
5 The Commissioner of Administration, in consultation with
6 the commissioners of the departments of Environmental
7 Quality Engineering and Public Health, shall establish and an-
-8 nually review a schedule of reasonable fees to be paid by per-
-9 sons licensed to transport hazardous waste under this section.

10 To the extentpractical such fees shall be established at a rate
11 or rates intended to generate monies equal to the costs, in-
-12 eluding the costs of debt service, incurred by the Com-
-13 monwealth on account of projects to assess, contain and
14 remove releases and threats of release of oil or hazardous
15 materials, and for financial assistance provided under Section
16 18 of Chapter 21E, less amounts recovered by the Com-
-17 monwealth from persons liable for suchreleases or threats of
18 release. Such fees shall be establishedby regulations adopted
19 after public hearing and in accordance with Section 2 of
20 ChapterThirty A. Such fees shall be based on the quantity and
21 type of hazardous waste transported or such other factors as
22 the Commissioner ofAdministration may deem appropriate;
23 provided however, that said commissioner may provide
24 reasonable exemptions from such fees for the transport of
25 hazardous waste for recycling or reused in a manufacturing
26 process. Annually, the Commissioner ofAdministration shall
27 report to the House and Senate committees on Ways and
28 Means the amounts received as fees and expended on account
29 of projects to assess, contain and remove releases and threats
30 of release of oil and hazardous materials, and for financial
31 assistance under Section 18 of Chapter 21E of the General
32 Laws, during the preceding year, and the amounts anticipated
33 to be received as such fees and to be expended on account of
34 such projects and financial assistance during the following
35 year. No more than $3.0 million shall be utilized for the
36 Emergency Relief Program established under section sof this
37 act from monies available pursuant to M.G.L. 21E in any given
38 year to pay for the costs of financial assistance under this
39 chapter.

1 Section 9. After a period of three years from the effective
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2 date of enactment of this chapter, the committee shall sub-
-3 mit a report to both branches of the Legislature assessing the
4 effectiveness of the program and making recommendations
5 for its continuation and any changes.

1 Section 10. There is hereby established a fund, in the
2 Department of Administration, to pay costs of financial
3 assistance under the Emergency Relief Program established
4 pursuant to Section 17 of Chapter 21E of the General Laws.
5 This fund shall contain no more than three million dollars at
6 any time. Sources of monies in the fund may include general
7 revenues, monies available pursuant to M.G.L. 21E], and
8 monies recovered in any cost recovery actions brought by the
9 Commonwealth under Section 17 of Chapter 21E of the General

10 Laws.

1 Section 11. Regulations shall be promulgated for the
2 Emergency Relief Program established under section sof this
3 act within 180 days of the effective date of this act.








