
[Similar Matter Filed During Past Session

\

SENATE No _ II 29
By Mr. Norton, a petition (accompanied by bill, Senate, No. 1129)

of Thomas C. Norton for legislation to ensure timely and effective
assessment and remedial action at sites of past disposal of hazardous
materials. Natural Resources and Agriculture.

in the Year One Thousand Nine Hundred and Eighty-Six

An Act to ensure timely and effective assessment and remedial
ACTION AT SITES OF PAST DISPOSAL OF HAZARDOUS MATERIALS.

Whereas, sites at which chemical wastes have been disposed in
the past present a danger to public health, safety, welfare and the
environment throughout the Commonwealth;

Whereas, tests conducted by the Department of Environmental
Quality Engineering revealed the presence of measurable quan-
tities of toxic organic chemicals in 297 of the Commonwealth’s 758
municipal wells;

Whereas, public water supply wells in over thirty communities
have been shut down or restricted in usage due to contamination
by toxics, and many other water supplies on both public and private
may be on the verge of being seriously contaminated;

Whereas, the deferred operation of this act would tend to defeat
its purpose, which is to expedite the identification, assessment,
containmentand control of dangerous disposal sites, this is hereby
declared to be am emergency law, necessary for the immediate
preservation of public health and safety.

1 Section 1. Section 2of chapter 21E of the GeneralLaws is
2 hereby amended by inserting after the definition of “Act of
3 God’’ the following definition:
4 “Actutely hazardous waste,” any waste defined by the
5 department as such in its regulations promulgated pursuant
6 to chapter 21C of the GeneralLaws, regardless of whether the

Be it enacted by the Senate andHouse ofRepresentatives in GeneralCourt
assembled, and by the authority of the same, as follows:
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7 waste had been so defined at the time of disposal

Section 2. Said section 2 of said chapter 21E is hereby fur-
ther amended by inserting after the definition of “CERCLA”
the following definition:

1
2
3

“Chief executive officer,” the city manager in any city hav-
ing a city manager, the mayor in any other city; the town
manager in any town having a town manager, the chairman
of the board of selectmen in any other town.

4
5
6
7

Section 3. Said section 2 of said chapter 21E is hereby fur-
ther amended by inserting after the definition of “Depart-
ment,” the following definition:

1
2
3

“Disposal,” the discharge, deposit, injection, dumping, spill-
ing, leaking, incineration or placing of any hazardous waste
or hazardous material into or on any land or water so that such

4
5
6

substance or any constituent thereof may enter the environ-
ment or be emitted into the air or discharge into any water,
including ground waters.

7
8
9

Section 4. Said section 2 of said chapter 21E, as so appear-
ing, is hereby further amended by inserting after the defini-
tion of “Hazardous material” the following definitions:

1
2
3
4 “Hazardous waste,” a waste, or combination of wastes,

which because of its quantity, concentration or physical,
chemical or infectious characteristics may cause, or
significantly contribute to an increase in mortality or an in-
crease in serious irreversible or incapacitating reversible
illness or pose a substantial present or potential hazard to
human health, safety, welfare or the environment when im-
properly treated, stored, transported, used or disposed of, or
otherwise managed, however, not to include solid or dissolv-
ed materials in irrigation return flows or industrial discharges
which are point sources subject to permits under section 402
of the Federal Water PollutionControl Act of 1967 as amend-
ed, or source, special nuclear, or byproduct materialas defin-
ed by the Atomic Energy Acts of 1954. The term includes any
waste listed or defined by the department as hazardous waste
in regulations promulgated pursuant to either chapter 21C of
the General Laws or this chapter, regardless of whether the

5
6
7
8
9

10
11
12
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14
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21 waste had been so defined at the time of disposal.
22 “Local hazardous waste investigator,” the public health
23 commissioner, or public health officer, or a conservation com-
-24 missioner, as designated by the chief executive officer of a ci-
-25 ty or town; provided that in towns which lack all of the
26 aforesaid officials, the board of selectmenshall designate one
27 of its members to act as the local hazardous waste
28 investigator.

1 Section 5. Chapter 21E of the General Laws is hereby
2 amended by inserting after section 3 the following:
3 Section 3A. (a) For purposes of this section, terms shallhave
4 the following meanings:
5 “Priority disposal site,” a location found by the department
6 in a preliminary assessment to be a site where hazardous
7 wastes were disposed of in the past and where such materials or
8 wastes have been released to the environment or present a threat
9 of release to the environment, where such site is;

10 1. located upgradient or potentially upgradient from and
11 within three miles of a public or private underground drink-
-1 ing water source or a potential public underground drinking
j 3 water source; or
14; 2. located upstream from, or in the case ofpotentially con-
-15 taminated groundwater that may feed surface water, upgra-
-16 dlent from, and less than five miles from (or one mile if the
17 transport medium is static surface water such as a lake) sur-
-18 face water utilized for irrigation, commercial food prepara-

19 tlon, economically important resources (e.g. shellfish), or
20 recreation or drinking water; or
21 3. located within one-half mile of coastal wetlands with a
22 minimum surface area of five acres, within one hundred feet
23 of fresh water wetlands with a minimum surface area of five
24 acres, or within one quarter mile of critical habitat of en-
-25 dangered species; or
26 4. located within one-quarter mile of areas where ten or
27 more persons are likely to be located for residential, educa-
-28 tional, business, occupational or recreational purposes and
29 who might be exposed to toxic materials through the air; or
30 5. easily accessible to people, or
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31 6. otherwise likely to pose a significant risk to health, safe-
-32 ty or the environment.
33 Provided, however, that the department shall not list a site
34 as a priority disposal site if the preliminary assessment pro-
-35 vides clearand convincing evidence that the site does not pre-
-36 sent a significant hazard to health, safety or the environment.
37 “Public or private underground drinking water source,” a
38 groundwater source of drinking water used by a public or
39 private entity as a source of potable water.
40 “Potential public underground drinking water source,” a
4 i groundwater source capable of sustaining a yield of 50 gallons
42 or more per minute of drinking water and which has less than
43 10,000mg./liter total dissolved solids. This definition doesnot
44 include an aquifer which has been exempted from being an
45 underground source of drinking water pursuant to 310 CMR
46 27.00 (Underground Water Source Protection Regulations).
47 (b) Within 90 days after the date of enactment of this sec-
48 tion, the department shall develop and adhere to a schedule
49 for the identification, assessment, containment, and long-term
50 remediationof the sites ofpast disposal of hazardous materials
51 and hazardous wastes. Such schedule, which shall be revised
52 on an annual basis, shall state the staff, budget and all other
53 needs projected to be necessary, and the assumptions on which
54 such projections are based, to achieve the following
55 timetable;
56 (1) Within 15 monthsafter the date of enactment of this law,
57 the department shall complete and publish a comprehensive
58 inventory and preliminary assessment of all suspected sites
59 ofpast disposal of hazardous materialsand hazardous wastes.
60 In compiling the list of suspected sites to be assessed, the
61 department shall utilize all available lists of suspected disposal
62 sites, as well as complaints received from the public and
63 disclosures required by this or any other law. In conducting
64 and preparing the assessment, the department shall, at a
65 minimum, consider the results ofbasic preliminary sampling
66 and analysis conducted by or on behalf of the department,
67 where such sampling and analysis is necessary to determine
68 whether there may be hazardous materials at the site.
69 The department shall report the results of the inventory and
70 preliminary assessment in a report which, at a minimum,
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71 specifies:
72 a. the site name and location;
73 b. the name and address of the current owner;
74 c. the status of the site (inactive or active);
75 d. method of storage/disposal of hazardous materials;
76 e. physical states, quantities, characteristics, toxicity and
77 types of hazardous materials, to the extent known;
78 f. degree and type of containment of hazardous materials
79 from groundwater, surface waterand air, to the extent ascer-
-80 tainable from a site inspection;
8! g. accessibility of hazardous materials to people;
82 h. an estimate of the number ofpeople living within a mile
83 of the site;
84 i. results of any sampling or other preliminary tests con-
-85 ducted by or on behalf of the department, or obtained by the
86 department;
87 j. any serious health problems in the vicinity of the site
88 which are known to the department or the Department of
89 Public Health and which might potentially be related to a
90 release of hazardous materials from the site;
91 k. a preliminary assessment of actual or potential en-
-92 vironmental contamination or health harms which hazardous
93 materials at the site either have caused, or couldpotentially
94 cause in the event of a release;
95 1. the status of any pending enforcementactions being taken
96 by federal, state, or local officials regarding the site;
97 m. the status of any testing or monitoring studies or
98 remedial action in progress or recommended by the
99 department;

100 n. information necessary to evaluate whether the site is a
101 priority disposal site; and
102 o. whether the site qualifies as a priority disposal site;
103 For sites found not to contain hazardous materials, only the
'lO4 site name and location and a notation of the negative finding
105 and the methods used to derive such finding must be
106 reported.

37 The inventory and
38 as the department

109 report add
10 Initial inventory and preliminary ass
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111 department shall assess any additional suspected sites
reported to or discovered by them to derive the information
required for this reporting requirement within six months after
the time the site is known to the department.

I 12
113

I 14
(2) Within one year after the date of enactment of this sec-

tion the department shall undertake a one-year comprehen-
sive program to detect undiscovered locations ofpast hazar-
dous waste disposal, identifying potential locations by:

115
I 16
i 17
1 18

a. using the results of notifications required by this and
other chapters;

1 19
120

b. encouraging members of the general public to provide
tips, anonymously if so desired, on past waste disposal
practices;

121
122
123

c. identifying locations within the Commonwealth which
would have been particularly likely sites of industrial waste
disposal, including, but not limited to active and inactive
municipal and private landfills, vacant or formerly vacant lots
adjacent to industries of a type that typically generate hazar-
dous wastes, and reclaimed or abandoned mines or quarries.

124
125
126
127
128
129

(3) Within five years after the date of enactment of this sec-
tion, the department shall ensure that for all priority disposal
sites which were confirmed to contain hazardous materials
prior to the enactment of this section, remedial action shall
be completed which ensures comprehensive, permanent and
effective protection ofpublic healthand safety and the environ-
ment, both with regard to the disposal site itself and any ac-
tual or potential public or private underground drinking water
supplies that are contaminated or potentially contaminated
with hazardous materials from the site. Such permanent
remedial action shall take account of factors such as, but not
limited to, the potential for leakage of containment
technologies and the feasibility and relative risk from removal
of wastes from a site; provided, however, that permanent
remedial action need not be initiated within this time period
if the department finds that:

! 30
131
132

134
135

Hi

i 38

19

140
141
142
143

i 45
I4f a. the quantity or type of hazardous materials presents no

significant potential or actual threat of harm to the environ-
ment or public health or safety; or

147
4

b. no known technologies or methods are as yet known or
available to accomplish long-term remedial action, and the

14
50
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hazardous materials are contained by man-made structures
or natural geologic conditions; or

151
152

c. no technologies or methods are as yet known or available
to accomplish effective containment or remedial actioi:
without posing a greater hazard to public health or the environ-
ment than the site itself poses at present.

153
154
155
156

(4) Within five years after the date of enactment of this sec-
tion, the department shall ensure that all priority disposal
sites, listed in the initial inventory and preliminary assessment
required by subsection (1) of paragraph (b) of this section,
have been contained or the hazardous materials removed, so
as to ensure with reasonable certainty that a release or threat
of release of hazardous materials would not occur at the site
for at least ten more years; provided however, thata site need
not to be contained within this five year time period if the
department finds that:

157
158
159
160
161
162
163
164
165
166

a. the quantity or type of hazardous materials presents no
significant potential or actual threat of harm to the environ-
ment or public health or safety; or

167
168
169
170 b. no technologies or methods are as yet known or available

to accomplish effective containment withoutposing a greater
hazard to public health or the environment than the site itself
poses at present; or

171
172
173
174 c. permanent remedial action will be taken at the site withm

seven years after the enactment of this section; or175
176 d. the hazardous materials are contained by natural

geologic conditions so as to present no potential or actual
threat of harm to the environment or public health or safety.

177
178
179 (5) Within ten years after the date of enactment of this sec-

tion the department shall ensure thatfor all sites where there
has been a release or threat of release of hazardous materials,
remedial action is completed which ensures comprehensive,
permanent and effective protection of public health and safe-
ty and the environment. The selection of such permanent
remedial action shall take account of factors such as, but not
limited to, the potential for leakage of containment
technologies in the long run, and the feasibility and relative
risks from removal of wastes from a site.

180
181
182
183
184
185
186
187
188
189 (6) At any site where evidence exists of an imminent and

substantial hazard to public health or safety or the environ-190
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ment, the department shall immediately after discovery of
such evidence ensure that at least temporary measures are
taken to contain the hazard until containmentmeasures of the
extent described In subsection (4) of paragraph (b) of this sec-
tion can be taken.

191
92

19
94
55

(7) Any sites discovered after the enactment of this section
which are found to meet the definition ofpriority disposal sites
shall at a minimum be contained within five years of their
discovery to the specification of subsection (4) of paragraph
(b) of this section, unless they qualify for a waiver of the five
year deadline as specified in subsection (4) of paragraph (b)
of this section.

196
)7

98

199
200
201
202

(c) The department, in cooperation with the Attorney
General, may negotiate with parties potentially liable for
assessment, containmentor other remedialaction under sec-
tion s(a) of this Chapter, provided, however, that the depart-
ment shall comply with the action deadlines specified in
paragraph (b) of this section. The department shallalso make
every effort to provide the documentation required by the
Federal government under 42 U.S.C. 9601 et seq., the Com-
prehensive Environmental Response, Compensation and
Liability Act, in order to place sites on the National Priority
List for eligibility for federal monies. However, to the extent
that voluntary action is not undertakenby private parties and
sites listed on the National Priority List are not made eligible
for funding within the deadlinesof this section, the department
shall proceed to ensure containmentandpermanent remedial
action within the deadlines of this section, and earlier if possi-
ble. In ensuring containment or permanent remedial action
at sites listed on the National Priority List, the department
shall take account of the possibility of securing future funding
for the site in determining the extent of action, but shall at a
minimum comply with the standards of this section.

203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223

(d) When projecting the effectiveness of any containment
or remedial action to be taken to comply with this section, the
department shall make assumptions protective of public
health and safety and the environment. Where appropriate,
containment measures shall be accompanied by monitoring
systems capable of detecting leakage of the containment.

224
225
226
227
228
229

(e) Nothing in this section shall be construed to limit the230
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231 authority of the department under this chapter or any other
provision of the GeneralLaws to take actions to protect public
health, safety or the environment.

232
233

Section 6. Said Chapter 21E is hereby amended by inser-
ting after section 13 the following:

1
2

Section 14. (a) Upon petition of ten or more residents of the
municipality in which a confirmed hazardous waste site is
located, the department shall develop a community parti-
cipation plan which shall, at a minimum, require the depart-
ment to conduct a public meeting or public hearing to solicit
comments on:

3
4
5
6
7
8
9 (1) any proposed scope of work for assessment or remedial

action at a site;10
(2) any draft assessment or remedial action plan;11
(3) any proposed settlement agreement between the com-

monwealth and parties who will undertake assessment or
remedial action at the site;

12
13
14

(4) any proposed settlement agreement between the cc
monwealth and parties responsible for costs under section 5i
of this chapter; and

15
16
17

(5) other proposals for major action by the department or
responsible parties regarding assessment, containment or
removal of hazardous materials.

18
19
20
21 Provided, however, that the department may take emergen-

cy actions prior to conducting such public hearings or public
meetings where immediate action is necessary to protect
public health or safety or the environment. This section does
not preclude the development of a community participation
plan or conducting of public forums by the department in the
absence of a petition of residents.

22
23
24
25
26
27
28 (b) Except in an emergency, or where other circumstances

make it unnecessary, relevant documents shall be made
available sufficiently in advance of a hearing or meeting held
by the department to allow for public review.

29
30
31
32 (c) The department shall publish a public notice in any com-

munity found to contain a priority disposal site within sixty
days after the site has been so classified. The notice shall
specify that community residents have the rights specified by
this section.

33
34
35
36
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(d) All documents pertinent to a confirmed hazardous waste
disposal site which the department produces or receives shall be
kept at a specified repository located in the community of the site,
for review by interested members of the public;

37
38
39
40

(e) Appropriate advance notice of all major proposed ac-
tions regarding a site, except in the case of emergency actions,
shall be given to potentially affected communities.

41
42
43

(f) The chief executive officer of the community in which
a site is located, or a representative of the community ap-
pointed by such chief executive officer, shall be permitted to
observe negotiations conducted by the department with
responsible parties to develop assessment or remedial action
plans.

44
45

46
47
48
49

(g) The department will provide members of the public with
the names, addresses and phone numbers of the department,
consultant and responsible party personnel involved in site
planning and decisionmaking.

50
51

53

54 (h) In addition to providing monies for assessment, contain-
ment or removal under section four of this chapter, the depart-
ment may, in its discretion, provide monies for affected com-
munities to retain independent experts to advise them on
technical issues relating to a site. Monies for these grants may
be allocatedfrom Bonds issued after the enactment of this sec-
tion under authority of chapter 7 of the laws of 1983, and such
expenses may be recovered by the department from respon-
sible parties under section five of this chapter, and from
transporters of hazardous wastes through the fees authorized
by section seven of chapter 21C as amended by section four
of chapter seven of the laws of 1983, as costs of projects to
assess, contain, or remove releases and threats of release of
hazardous materials.

55

56
S7

58
59

60

61
62
(>3

64
65
66
67
68 (i) Representatives of a community in which a hazardous

materials disposal site is located shall be given reasonable op-
portunities to inspect a site during and after the implementa-
tion of remedial measures.

69
70
71

1 Section 7. Chapter 21E of the General Laws is hereby
2 amended by inserting after section 7 the following section:
3 Section 7A. (a) Within one hundred and eighty days after the
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4 enactment of this section, the Department shall promulgate
5 regulations requiring certain categories of persons who the
6 department has reason to believe owned or operated facilities
7 at which oil or hazardous materials are or have been produc-
-8 ed, stored, treated or disposed, or accepted custody of oil or
9 hazardous materials, to file notices to account for the past

10 treatment or disposal of such oil or hazardous materials since
11 1940. Such notices shall include the amount and type of oil or
12 hazardous materials disposed or treated, the location of
13 disposal or treatment facilities utilized, the identity of any per-
-14 sons to whom custody of such oil or hazardous materials was
15 transferred, and any other information deemed necessary by
16 the department to determine the type, quantity or location of
17 past oil or hazardous materials treatment and disposal, and
18 to aid in assessing and locatingreleases and threats ofrelease
19 of oil or hazardous materials. In addition to the categories of
20 persons initially required to file notices with the department,
21 the regulations shall provide that the department or a local
22 hazardous waste investigator may issue orders to persons in
23 certain other categories which the department or local in-
-24 vestigator has reason to believe have produced, stored,
25 treated, disposed or accepted custody of oil or hazardous
26 materials, to file the notices required by this section.
27 (b) Within one hundred and twenty days after the depart-
-28 ment promulgates regulations, or the department or a local
29 hazardous waste investigator issues an order, requiring any
30 person to file the notice of paragraph (a) of this section, such
31 person shall file the notice. In completing the notice, such per-
-32 son shall use reasonable diligence in ascertaining the locations,
33 amounts and characteristics of oil and hazardous materials,
34 and the identity of persons to whom custody of such oil and
35 hazardous materials were transferred. Such reasonable
36 diligence shall include a thorough search of a person's records
37 and files, and if necessary to ascertain past practices, a
38 reasonable attempt to locate and interview former or current
39 employees or others familiar with the person’s past waste
40 handling practices.
41 (c) The notification requirement of this section shall not
42 apply to ordinary household waste disposal, including the
43 disposal of waste oil in quantities of less than fifty-five gallons
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44 per year.
(d) Beginning with the dateof enactment of this section, and

for thirty years thereafter, it shall be unlawful for any person
to knowingly destroy, mutilate, erase, dispose of, conceal, or
otherwise render unavailable, unreadableor false any records
relating to the location, transportation, custody, identity,
characteristics, quantity, origin or condition of oil or hazar-
dous materials stored, treated or disposed.

45
46
47
48
49
50
51

(e) Within one year after the deadline for filing of notices
by the classes of persons specified in the regulations pro-
mulgated by the department under subsection (a) of this sec-
tion, the department shall compile the results of the notifica-
tions in a report which shall contain, at a minimum, the
amount and type of oil or hazardous materials handled by each
notifier and the means of treatment or disposal utilized, in-
cluding the names and addresses of any persons to whom
custody of oil or hazardous materials was transferred for
storage, treatment or disposal, and the ultimate location of
disposal, unless an aspect of this information is deemeda trade
secret pursuant to section twelve, in which case the omisison
of such information should be noted, and the locationof every
confirmed or suspected site of hazardous materials releases.
Such report shall be distributed to the chief executive officer
and local hazardous waste coordinatorof every city and town
in the commonwealth and shallbe a public record. The depart-
ment shall update the report as needed and at least annually
for two subsequent years.

52
53
54
55
56
57
58
59
ro
61
c\r>.

U
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70

<f) Any ten persons domiciled within the commonwealth,
or any political subdivision, may commence an action in the
superior court departmentof the trial court to compel any per-
son to whom thenotification requirements of this section app-
ly to file a complete notice as required by this section. Plain-
tiffs who substantially contribute to the goals of this section
shall be awarded reasonable attorney’s fees.

71
72
7 o

74
75
76
77

Section 8. Chapter 21E of the General Laws is hereby

tment
Ide or

the following section:

sifies the required notice, or any person who destroys or
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6 otherwise impairs evidence as prohibited by paragraph (e) of
7 section 7A of this chapter, shall not be entitled to any limita-
-8 tion of liability or defenses set out in paragraphs (b), (c) or
9 (d) of section five of this chapter. Furthermore, if such per-

-10 son is found liable under section five of this chapter, punitive
11 damages shall be assessed against suchperson as follows. The
12 court shall compute the person’s liability and shall require the
13 person to pay damages equal to three times this amount.

1 Section 9. Section 11 of said Chapter 21E is hereby amend-
-2 ed by inserting after the last paragraph the following
3 paragraph:—
4 The superior court department of the trial court also shall
5 have jurisdiction to enjoin violations and secure compliance
6 by responsible parties and by the department with the provi-
-7 sions of this chapter, including, but not limited to, section 3A,
8 upon petition of ten or more persons domiciled within the
9 Commonwealth.

1 Section 10. If any section of this act shall be held invalid,
2 the invalidity of that section shallnot affect the remaining sec-
-3 tions of this act.








