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By Mr. Bertonazzi, a petition of Louis P. Bertonazzi for legislation

relative to duplicating recoveries in certain actions against health care
providers. The Judiciary.

In the Year One Thousand Nine Hundred and Eighty-Six

An Act relative to duplicating recoveries in certain actions
AGAINST HEALTH CARE PROVIDERS.

1 SECTION 1. Chapter 231 of the General Laws is amended by
2 adding section 60F as follows:
3 Section 60F (a). In every action for malpractice, negligence,
4 error, omission, mistake or the unauthorized rendering of profes-
-5 sional services against a provider of health care, as defined in
6 section 608, which is tried to ajury, the court shall instruct the jury
7 that if the jury awards damages to the plaintiff or plaintiffs it shall
8 specify the total amount of damages, as well as the applicable
9 elements of special and general damages upon which the award of

10 damages is based and the amount of the total damages assigned to

11 each element, including, but not limited to:
12 (1) Amounts intended to compensate the plaintiff for reasona-
-13 ble expenses which have been incurred, or which will be incurred,
14 for necessary medical, surgical, X-ray, dental, or rehabilitative
15 services, including prosthetic devices; necessary ambulance, hospi-

-16 tal, and nursing services; drugs; and therapy;
17 (2) Amounts intended to compensate the plaintiff for lost wages
18 or loss of earning capacity and other economic losses which have
19 incurred or will be incurred; and
20 (3) Amounts intended to compensate the plaintiff for pain and
21 suffering, loss of companionship, embarrassment, and other items
22 of general damages, which have been incurred or will be incurred
23 in the future.

Be it enacted by the Senate and House of Representatives in Genera!
Court assembled, and by the authority of the same, as follows:
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24 Each element shall be further itemized into amounts intended to
25 compensate for damages which have been incurred prior to the
26 verdict and amounts intended to compensate for damages to be
27 incurred in the future. In itemizing amounts intended to compen-
-28 sate for future damages, the jury shall set forth the period ofweeks,
29 months or years over which such amounts are intended to provide
30 compensation. The court shall apply to each element of past and
31 future damages any rules of law applicable to the review of jury
32 verdicts, including without limitation the sufficiency of the evi-
-33 dence to support the verdict, any set-offs or credits, and appro-
-34 priate additurs or remittiturs.
35 (b) In every action for malpractice, negligency, error omission,
36 mistake or the unauthorized rendering of professional services
37 against a provider of health care, as defined in Section 608, which
38 is tried without a jury, if the court awards damages to the plaintiff
39 or plaintiffs, it shall find the total amount of damages, and specify
40 the applicable elements of special and general damages upon
41 which the award of damages is based and the amount of the total
42 damages assigned to each element, including, but not limited to:
43 (1) Amounts intended to compensate the plaintiff for reasona-
-44 ble expenses which have been incurred, or which will be incurred,
45 for necessary medical, surgical, X-ray, dental, or rehabilitative
46 services, including prosthetic devices; necessary ambulance, hospi-
-47 tal, and nursing services; drugs; and therapy;
48 (2) Amounts intended to compensate the plaintifffor lost wages
49 or loss of earning capacity and other economic losses which have
50 been incurred or will be incurred; and
51 (3) Amounts intended to compensate the plaintiff for pain and
52 suffering, loss of companionship, embarrassment, and other items
53 of general damages, which have been incurred or will be incurred
54 in the future.
55 Each element shall be further itemized into amounts intended to
56 compensate for damages which have been incurred prior to the
57 verdict and amounts intended to compensate for damages to be
58 incurred in the future. In itemizing amounts intended to compen-
-59 sate for future damages, the court shall set forth the period of
60 weeks, months or years over which such amounts are intended to
61 provide compensation.
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| SECTION 2. Said Chapter 231 of the General Laws is hereby
2 further amended by adding section 60G as follows:
3 Section 60G (a). In every action for malpractice, negligence,
4 error, omission, mistake, or the unauthorized rendering of profes-
-5 sional services against a provider of health care, as defined in
6 section 608, in which the plaintiff seeks to recover for the cost of
7 medical care, custodial care or rehabilitation services, loss of
8 earnings or other economic loss, if the jury returns a verdict
9 specifying the type and amount of such damages under subsection

10 (a) of Section 60F of this chapter, or if the court finds the type and
11 amount of such damages as required under subsection (b) of
12 Section 60F of this chapter, on motion by a defendant or on its
13 own motion, the court shall hear evidence of any amount of such
14 damages which the defendant or defendants claim was, or will with
15 reasonable certainty, be replaced, compensated or indemnified
16 pursuant to the United States Social Security Act, any state or
17 federal income disability or worker’s compensation act, any
18 health, sickness or income-disability insurance, any accident insur-
-19 ance that provides health benefits or income disability coverage,
20 any contract or agreement of any group, organization, partner-
-21 ship, or corporation to provide, pay for or reimburse the cost of
22 medical, hospital, dental or other health care services, any contract
23 or agreement to continue or pay, in whole or in part, the plaintiffs
24 wages or income, or any other collateral source of benefits what-
-25 soever, except for gratuitous payments or gifts from relatives of
26 the plaintiff by blood or marriage. If the defendant elects to
27 introduce such evidence, the plaintiff may introduce evidence of
28 any amount the plaintiff himself paid or contributed to secure his
29 right to the benefits concerning which the defendant has intro-
-30 duced evidence.
31 (b) If the court finds that any such cost or expense was or will,
32 with reasonable certainty, be replaced or indemnified from any
33 collateral source, it shall reduce the amount of the award by such
34 finding, minus an amount equal to the premiums or other amounts
35 paid by the plaintiff for such benefits for the one-year period
36 immediately preceding the accrual of such action and, with respect
37 to future damages, minus an amount equal to the projected future
38 cost of maintaining such benefits. With a period of time deter-
-39 mined by the court, one or more defendants may submit to the
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40 court a health insurance policy issued by an insurer licensed by the
41 Commonwealth of Massachusetts, which would, subject to the
42 approval of the court, be purchased and maintained by such
43 defendant or defendants for the benefit of the plaintiff. If the court
44 finds, after all parties have had an opportunity to be heard, that
45 such health insurance policy is sufficiently comprehensive to
46 satisfy, in whole or in part, the plaintiff’s award for future costs of
47 medical care, custodial care or rehabilitation services, the court
48 shall reduce the amount of the award, for which such defendant or
49 defendants are responsible, by such finding and order such
50 defendant or defendants to purchase and keep in force such policy
5 1 for such period of time as shall be determined by the court.
52 (c) Notwithstanding the provisions of GeneralLaws c. 111,Sec-
-53 tion 70A, no entity which is the source of the collateral benefits by
54 which the court has reduced the award to the plaintiff hereunder
55 shall recover any amount against the plaintiff, nor shall it be
56 subrogated to the rights of the plaintiff against the defendant, nor
57 shall it have a lien against the plaintiff’s judgment, on account of its
5H payment of the benefits by which the court has reduced the amount
59 of the plaintiff’s judgment.


