
SENATE No. 1794

tKfje Commontoealtf) of iflaMatfjusetta

SENATE, April 10, 1986.

The committee on Human Services and Elderly Affairs, to whom
was referred the petition (accompanied by bill. Senate, No. 608) of
Jack H. Backman and other members of the General Court for
legislation to provide for protection of disabled persons from abuse
and neglect; the petition (accompanied by bill, Senate, No. 660) of
Edward L. Burke for legislation to require the reporting of abuse,
neglect and violations of client rights in programs operated by, funded
by or licensed by the Department of Mental Health; and the petition
(accompanied by bill, House, No. 3207) of Barbara E. Gray for
legislation to require the reporting of abuse, neglect and violations
of client rights in programs operated by, funded by or licensed by the
Department of Mental Health report the accompanying bill (Senate,
No. 1794).

For the committee,

JACK H. BACKMAN.
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In the Year One Thousand Nine Hundred and Eighty-Six.

An Act establishing the disabled persons protection
COMMISSION.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, asfollows:

1 The General Laws are hereby amended by inserting after
2 Chapter 19A the following new chapter;

3

4 Section 1. As used in this chapter, the following words and
5 phrases shall, unless the context otherwise requires, have the
6 following meanings:
7 “Abuse”, an act or omission which results in serious physical
g or emotional injury to a disabled person; provided, however, that
9 no person shall be considered to be abused or neglected for the
10 sole reason that such person is being furnished or relies upon
11 treatment in accordance with the tenets and teachings of a church
12 or religious denomination by a duly accredited practitioner
13 thereof.
14 “Caretaker”, a disabled person’s parent, guardian, or other
15 person, or agency responsible for a disabled person’s health or
16 welfare, whether in the same home as the disabled person, a
17 relative’s home, a foster home, or any other day or residential
18 setting.
19 “Commission” means the Disabled Persons Protection
20 Commission established pursuant to section two;
21 “Disabled person”, a person between the ages of eighteen to
22 fifty-nine, inclusive, who is mentally retarded, as defined by
23 section one of chapter one hundred twenty-three of the General
24 Laws, or who is otherwise mentally or physically disabled and as
25 a result of such mental or physical disability is wholly or partially
26 dependent on others to meet his or her daily living needs.
27 “Mandated reporter”, any physician, medical intern, hospital
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28 personnel engaged in the examination, care or treatment of
29 persons, medical examiner, dentist, psychologist, nurse,
30 chiropracter, podiatrist, osteopath, public or private school
31 teacher, educational administrator, guidance or family counselor,
32 day care worker, probation officer, social worker, foster parent,
33 police officer or person employed by a state agency within the
34 executive office of human services as defined by section sixteen
35 of chapter six A of the General Laws, or employed by a private
36 agency providing services to disabled persons who in his or her
37 professional capacity shall have reasonable cause to believe that
38 a disabled person is suffering from a reportable condition.
39 “Neglect”, failure by a caretaker, either deliberately or through
40 negligence, to take those actions necessary to provide a disabled
41 person with minimally adequate food, clothing, shelter, medical
42 care, supervision or other essential care.
43 “Reportable condition”, a serious physical or emotional injury
44 resulting from abuse or neglect, including unconsented to sexual
45 activity.
46 “State Agency”, any agency of the Commonwealth that
47 provides services or treatment to disabled persons, including
48 private agencies providing such services or treatment pursuant to
49 a contract or agreement with an agency of the Commonwealth.
50 Section 2. There is hereby established within, but not subject to
51 the control of, the Executive Office of Human Services a
52 commission for the protection of disabled persons, to be known
53 as the Disabled Persons Protection Commission. The purpose of
54 the commission shall be to provide for the investigation and
55 remediation of instances of abuse or neglect of disabled persons
56 in the Commonwealth. The commission shall consist of three
57 members to be appointed by the Governor, one of whom shall
58 be designated as Chairman. Members of the commission shall
59 serve for terms of three years, except that the members first
60 appointed shall serve for staggered terms of office, one ending
61 January first, nineteen hundred eighty-seven, one ending January
62 first, nineteen hundred eighty-eight, and the term of the Chairman
63 first appointed ending January first, nineteen hundred eighty-
-64 nine. Any member whose term has expired shall continue to serve
65 until such member’s successor has been duly appointed and
66 qualified. Any member shall be eligible for reappointment.
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67 Members may be removed by the Governor for willful misconduct
68 or neglect of duty or for inability to perform the powers and duties
69 of the office. Members of the commission shall be compensated
70 for work performed for the commission at such rate as the
71 Secretary of the Executive Office for Administration and Finance
72 shall determine and shall be reimbursed for their expenses.
71 Section 3. The commission shall have the following powers
74 and duties:
75 a) To employ, subject to appropriation, such staff as shall be
76 necessary to carry out its duties pursuant to this chapter. Such
77 staff shall serve at the pleasure of the commission and shall not
7g be subject to the provisions of chapter thirty-one or section nine
79 of chapter thirty;
gQ b) To prescribe and publish, pursuant to the provisions of
gl chapter thirty A, rules and regulations to carry out the purposes
g 2 of this chapter, including rules governing the conduct of hearings
gl conducted pursuant to section eight;
g 4 c) To provide for the investigation of alleged abuse or neglect
X 5 of disabled persons initiated pursuant to section four;
g 6 d) To designate other state agencies within the Executive Office
g 7 of Human Services for the furnishing of protective services in
gg accordance with the provisions of section six;
g 9 e) To issue reports, including findings of facts and recommen-

-90 dations, upon concluding an investigation, and to refer matters
91 upon which investigations have been completed pursuant to
92 section nine;
91 f) To take appropriate measures to notify state agencies,
94 disabled persons and other interested parties of the provisions of
95 this chapter;
96 g) To maintain files, records of investigations and reports
97 which shall be retained and made available in accordance with
9g the provisions,of chapters sixty-six and sixty-six A.
99 Section 4. Upon receipt of a report of abuse or neglect of a

100 disabled person, the Commission shall;
101 a) Refer immediately any such reports which allege the
102 occurrence of abuse or neglect that is subject to the provisions
103 of sections fourteen through twenty-six of chapter nineteen A,
104 sections seventy-two F through seventy-two L of chapter one
105 hundred eleven, or sections fifty-one A through fifty-one F of
106 chapter one hundred nineteen to the appropriate agency for the
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107 implementation of measures provided in those statutes;
108 b) Refer immediately any such reports which allege the
109 occurrence of abuse or neglect to a disabled person whose
110 caretaker is a state agency to an investigator of the commission
111 who shall investigate such abuse or neglect as provided in section
112 five; or
113 c) Refer immediately any such reports which allege the
114 occurrence of abuse or neglect to a disabled person whose
115 caretaker is other than a state agency to the department of mental
116 health, in those cases where the disabled person is mentally
117 retarded or otherwise mentally disabled, or to the department of
118 public health, in those cases where the disabled person is
119 physically disabled, which departments shall immediately upon
120 such referral designate an investigator who shall investigate such
121 abuse or neglect as provided in section five.
122 Section 5. Upon receipt of a report of abuse or neglect of a
123 disabled person, an investigator designated by the commission,
124 the department of mental health or the department of public
125 health shall:
126 (1) investigate and evaluate the information reported in said
127 reports. Said investigation and evaluation shall be made within
128 twenty-four hours if there is reasonable cause to believe the
129 disabled person’s health or safety is in immediate danger from
130 further abuse or neglect, and within ten calendar days for all other
131 such reports. The investigation shall include a visit to the disabled
132 person’s residence and day program, if any, an interview with the
133 disabled person allegedly abused, mistreated or neglected, a
134 determination of the nature, extent and cause or causes of the
135 injuries, the identity of the person or persons responsible therefor,
136 and all other pertinent facts. Such determinations and evaluations
137 shall be in writing; and shall be immediately forwarded to the
138 commission and to the department.
139 (2) evaluate the environment of the facility named in the report
140 and make a written determination of the risk of physical or
141 emotional injury to any other residents or clients in the same
142 facility;
143 (3) forward to the commission and the department within a
144 reasonable time after a case is initiallyreported pursuant to section
145 four, a summary of the findings and recommendations on each
146 case;
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147 (4) there is reasonable cause to believe that a patient or resident
148 has died as aresult of abuse, mistreatment or neglect, immediately
149 report said death to the commission, the attorney general, the
150 district attorney for the county in which such death occurred, and
151 to the medical examiner as required by section six of chapter
152 thirty-eight;152
153 Section 6. The commission, acting through state agencies
154 designated for that purpose by the commission, the department
155 of mental health and the department of public health shall, as
156 necesary to prevent further abuse or neglect in cases investigated
157 by said commission or department;
158 (1) furnish protective services to a disabled person either with
159 his or her consent, or with the consent of his or her current
160 guardian;
161 (2) petition the court for appointment of a conservator or
162 guardian or for issuance of an emergency order for protective
163 services as provided in section seven; or
164 (3) furnish protective services to a disabled person on an
165 emergency basis as provided in section seven.

167 (a) If the commission, the department of mental health or the
168 department of public health, has reasonable cause after initiation
169 of an investigation to believe that a disabled person is suffering
170 from abuse and lacks the capacity to consent to the provision of
171 protective services, such agency may petition the court for a
172 finding that the disabled person is incapable of consenting to the
173 provision of protective services. Said petition shall set forth the
174 specific facts upon which the agency relied in making the
175 determination. The court shall hold a hearing on the matter within
176 fourteen days of the filing of the petition. The court shall give
177 notice to the disabled person who is the subject of the petition
178 at least five days prior to the date set for the hearing. The disabled
179 person who is the subject of the petition shall have the right to
180 be present, be represented by counsel, present evidence, and
181 examine and cross-examine witnesses. If the disabled persons who
182 is the subject of the petition is indigent, the court shall appoint
183 counsel to represent such disabled person. If the court determines
184 that the disabled person lacks the capacity to waive the right to
185 counsel, the court shall appoint a guardian ad litem to represent

166 Section 7.
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.

the interests of such disabled person. If, after hearing, the court
determines, based upon a preponderance of the evidence, that
such disabled person has been abused, is in need of protective
services and lacks the capacity to consent and no other person
who is authorized to consent is available or willing to consent,
the court may appoint a conservator, guardian, or other party
authorized to consent to the provision of protective services;
provided, however, that the court shall establish the least
restrictive form of fiduciary representation that will satisfy the
needs of such disabled person. In addition to or in the alternative,
the court may issue an order requiring the provision of services.
The order shall contain a specific description of the services to
be provided and insure that the least restrictive alternatives are
utilized.

186
187
188
189
190
191
192
193
194
195
196
197
198
199
200 (b) If an emergency exists and the agency, a member of the

immediate family or a caretaker has reasonable cause to believe
that a disabled person is suffering from abuse and lacks the
capacity to consent to the provision of protective services, said
agency, member of the immediate family or caretaker may petition
the court for an emergency order of protective services. The court
shall give notice to the disabled person who is the subject of the
petition at least twenty-four hours prior to the hearing. The court
may dispense with notice upon finding that immediate and
reasonable foreseeable physical harm to the individual or others
will result from the twenty-four hour delay and that reasonable
attempts have been made to give such notice. If after the hearing,
the court determines, based on a preponderance of the evidence,
that the disabled person has been or is being abused, that an
emergency exists, and that the disabled person lacks the capacity
to consent to the provision of services, the court may order the
provision of protective services on an emergency basis. The court
shall order only those services necessary to remove the conditions
creating the emergency and shall specifically designate the
authorized services in its order. The order for emergency
protective services shall remain in effect for a period not to exceed
seventy-two hours. Said order may be extended for an additional
seventy-two hour period if the court finds that the extension is
necessary to remove the emergency.

201
202

"203
204
205
206
207
208
209
210
211
212
213
214
215
216
217
218
219
220
221
222
223

(c) The court shall not order an institutional placement or224
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225 change of residence unless it finds that no less restrictive
alternative will meet the needs of the disabled person. No disabled8

227 person may be committed to a mental health facility pursuant to
228 this section. The disabled person or his or her court-appointed
229 representative, or the agency may petition to have any order issued
230 pursuant to subsection (a) or (b) set aside or modified at any time.
23! Section 8. If upon completion of investigation of a report of
232 abuse or neglect of a disabled person whose caretaker is a state
233 agency there is reasonable cause to conclude such abuse or neglect
234 did occur or whenever, upon its own motion, the commission
235 determines it appropriate to investigate instances of possible
236 abuse, neglect or other endangerment to the health or safety of
237 disabled persons whose caretaker is a state agency, the
238 commission may upon a majority vote, initiate a formal
239 investigation, including a hearing, to determine the nature and
240 extent of such abuse or neglect and what recommendations, if any,
241 should be made with respect to such occurrence. Testimony in
242 commission proceedings may in the discretion of the commission
243 be recorded and taken under oath. The commission may in its
244 discretion permit any party to testify, to call and examine
245 witnesses, to introduce evidence or to cross-examine witnesses.
246 Before testifying, all witnesses shall be given a copy of the
247 regulations governing commission proceedings. Each witness
248 shall be entitled to be represented by counsel and may refuse to
249 submit evidence or give testimony if such could tend to incriminate
250 him or her. All proceedings of the commission shall be public,
251 unless the commission votes to go into executive session.
252 Section 9. Upon the completion of any formal investigation
253 conducted by it, the commission shall:
254 a) Issue a written report containing findings of fact concerning
255 the alleged occurrence of abuse or neglect that was the subject
256 of the investigation, together with a finding as to whether or not
257 such abuse or neglect did occur and, if so, what actions are
258 necessary to remedy the causes of such abuse or to prevent its
259 reoccurrence;
260 b) Refer any matters for which there is reason to believe that
261 a crime has been committed to the attorney general, the United
262 States attorney or a district attorney of competent jurisdiction;
263 c) Refer any matters for which there is reason to believe that
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employee misconduct has occurred to the state agency employing
such person for imposition of disciplinary measures in accordance
with the requirements of any applicable statute, regulation or
collective bargaining agreement; or

264
265
266
267

d) Refer any matters for which there is reason to believe that
misconduct has occurred by a contractor with a state agency or
by such contractor’s agent to the state agency contracting with
such party for termination of such contract or for such other
action as may be deemed appropriate by the agency.

268
269
270
271
272

Section 10. Except when prevented by the constraints of
professional privilege as hereinafter provided, mandated reporters
shall notify the commission orally of any reportable condition
immediately upon becoming aware of it and shall report in writing
within forty-eight hours after the oral report.

273
274
275
276
11l

Mandated reporters who have reasonable cause to believe that
a disabled person has died as a result of a reportable condition
shall immediately thereafter report the death in writing to the
commission, to the district attorney for the county in which such
death occurred, and to the district medical examiner in the county
where the disabled person’s body is located.

278
279
280
281
282
283

Any person may report if they have reasonable cause to believe
that a disabled person is suffering from abuse and neglect or has
died as a result thereof.

284
285
286

No mandated reporter shall be liable in any civil or criminal
action by reason of submitting a report. No other person making
a report shall be liable in any civil or criminal action by reason
of submitting a report if it was made in good faith.

287
288
289
290

No privilege established by sections twenty or twenty B of
chapter two hundred thirty-three, by section one hundred and
thirty-five of chapter one hundred twelve, by court decision or
by professional code relating to the exclusion of confidential
communications and the competency of witnesses may be invoked
to prevent a report by a mandated reporter or in any civil action
arising out of a report made pursuant to this chapter, provided
that a mandated reporter need not report an otherwise reportable
condition if the disabled person invokes a privilege, established
by law or professional code, to maintain the confidentiality of
communications with such mandated reporter.

291
292
293
294
295
296
297
298
299
300
301

Any person required by this section to make oral and written302
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reports, who fails to do so, shall be punished by a fine of not more
than one thousand dollars.

303
304

Section 11. No person shall discharge or cause to be discharged
or otherwise discipline or in any manner discriminate against or
threaten any employee or any client for filing a report with the
commissioner or testifying in any commission proceeding, or
providing information to the commission, the department of
mental health or the department of public health in the course
of an investigation ofalleged abuse or neglect of a disabled person.
Any person who willfully violates the provisions of this section
shall be punished by a fine of not more than one thousand dollars
or by imprisonment for not more than one year, or both.

305
306
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308
309
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312
313
314

Section 12. Nothing in this chapter shall be construed to be a
limitation of the powers and responsibilities assigned by law to
other departments or agencies, nor shall this chapter be construed
to relieve any such department or agency of its obligations to
investigate and respond appropriately to alleged incidents of
abuse. The commission may delay or defer a formal investigation
under section 8 of alleged abuse whenever it finds that such
investigation would duplicate or interefere with an ongoing
investigation by law enforcement officials concerning possible
criminal conduct arising from the same occurrence. The
commission may also delay or defer such an investigation during
the pendency of an investigation of the alleged abuse by the state
agency at whose facility or program such abuse was alleged to
have occurred. Such investigation may be delayed or deferred by
the commission only after it has determined: that the health and
safety of clients of state agencies will not be adversely affected
thereby; that the commission’s ability to conduct a later
investigation will not be unreasonably impaired; and that the
investigation of the incident by the other official or agency will
be conducted in a good faith and adequate manner. The
commission shall monitor the progress of such other investiga-
tions in order to determine when or whether the commission’s
investigation of the alleged incident of abuse should be resumed.
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