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August 27, 1986.
To the Honorable Senate and House of Representatives,

We hereby submit a final report on the results of the study (authorized
by order of the Senate and House of Representatives, adopted July 21, 1986)
by the Joint Committee on Human Services and Elderly Affairs.

For the committee.

A. Joseph DeNucci
House Chairman

Jack H. Backman
Senate Chairman

Senate, July 11, 1986.

Ordered, That the joint committee on Human Services and Elderly
Affairs be authorized to study the problems of handicapped persons
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In 1974, the Massachusetts General Court enacted legislation
(Chapter 22, Section 13A of the General Laws) to create an
Architectural Barriers Law which would serve to guide and regulate
the construction and renovation of handicapped-accessible buildings.
The goal of the law was to ensure that all new construction and major
renovations be designed and built in such a way as to provide 100%
accessibility to disabled persons.

The Architectural Barriers Board (ABB) was established to monitor
the design and construction of buildings in order to enforce the new
law. This seven-member Board has jurisdiction over all construction
and major renovations of buildings used by the public. The Board
is charged with the responsibility of hearing and acting on complaints
regarding non-compliance with the law or regulations and has the
authority to grant waivers of the regulations when appropriate. The
Board is also responsible to ensure that local building inspectors are
aware of the ABB law and regulations.

Over the past several years, disabled persons have expressed their
dissatisfaction with the operations of the ABB. They have cited both
procedural problems which limit the ability of complainants to be
heard by the Board and substantive concerns regarding the timeliness
and effectiveness of the Board’s actions and its commitment to
assuring 100% accessibility.

In response to these concerns, the Legislative Joint Committee on
Human Services and Elderly Affairs undertook a study of the Board.
Preliminary reviews of the operations, files, tapes and interviews with
Board members and advocates for the disabled raised serious concerns
about the ability of the ABB to carry out its mandate.

Chief among these concerns were inadequate resources and staffing
levels. Other significant concerns were that the Board’s regulations
did not appear to assure an open process, and that due to a lack of
available expertise, the Board was often dependent on the expertise
of architects and lawyers representing a developer before the Board.

In response to these initial findings, both legislative and budgetary
initiatives were filed by members of the Committee. These initiatives
proposed that a majority of those appointed to the Board be members
of the disabled community, that procedures of the Board assure all
parties equal opportunity to participate, that the staff of the Board

EXECUTIVE SUMMARY
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be reorganized and professionalized. In addition, the Committee
recommended that the budget of the ABB be sufficient to permit the
hiring of an executive director and to improve current staffing levels,
to contract for necessary architectural expertise and to conduct access
trainings of local building inspectors and architects.

On April 7, 1986 at a public hearing, the Committee heard
testimony from disabled persons, advocacy groups and their legal
representatives who presented evidence suggesting that the Board was
not carrying out its mandates. On July 21, 1986 an order was adopted
by the House and Senate authorizing the Committee on Human
Services to study and issue a report on the architectural access in the
commonwealth.

The Committee conducted a detailed examination of three real
estate developments which had come before the Board; Lafayette
Place, the Worcester Centrum and Newton Place. In each of these
cases, access monitors affiliated with the Office of Handicapped
Affairs had cited numerous violations of the access code which
remained after construction was complete and the ABB’s involvement
had ended. Once again, the Committee studied written and taped
recordings of ABB meetings and hearings, reviewed all correspon-
dence and rulings of the Board, interviewed staff and other involved
parties and prepared a chronology of events in each case, which can
be found in the report.

After the investigation of these three cases, in conjunction with a
review of the testimony received from the disabled community, the
Committee concludes that:

The ABB has not fulfilled its mandate to ensure that new
construction is fully accessible and usable by handicapped
persons.
The ABB has relied on the assertions of developers regarding
accessible designs without obtaining independent expert
information and has prohibited the disabled community from
offering such expert information.
The ABB’s procedures do not adequately protect the public’s
right to fully participate in its proceedings.
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The ABB has engaged in practices which circumvent its own
regulations regarding applications for and hearings on variance
requests.
The ABB has not monitored compliance with its rulings and has
not taken legal action to ensure compliance with its rulings.
The ABB has not processed complaints or resolved disputes
within reasonable time periods, and has no regulations or
guidelines regarding the timely resolution of disputes.
The records of the ABB are inadequate.
The ABB does not have adequate staffing, technical resources
or sufficient funding to conduct required trainings.

The Committee further concludes that equal access for handicapped
persons will only be accomplished if the following statutory and
regulatory recommendations are implemented;

The Board’s procedures should be changed to ensure full
participation by disabled and other members of the public.
Meetings should be run in accordance with the Open Meeting
Law.
Notice of proceedings should be given to advocacy groups,
municipal commissions and other interested parties in the
affected area when the Board is reviewing variances or
complaints. A telecommunications device for the deaf and
hearing impaired and a toll-free service for persons outside
metropolitan Boston should be established.
An executive director should be hired to organize and administer
the operations of the board. Additional staff are necessary to
maintain accurate and complete files and assure timely
resolutions of the matters before the Board.
The Board should utilize the expertise of outside architects who
are knowledgeable in accessible designs when ruling on variances
or complaints, thus assuring that the assertions of developers as
well as complainants are fully reviewed.
The Board should monitor compliance with its rulings. Follow-
up visits should be conducted and immediate action should be
taken against violators.
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The Board should conduct training sessions for municipal
buildings inspectors regarding their responsibility for the
enforcement of the architectural access code. Training should
also be made available to architects and developers.
A majority of the Board should consist of physically
handicapped persons.

These recommendations willrequire both legislative and regulatory
changes, as well as increased funding for the Board. A detailed
explanation of the findings and recommendations can be found in
pages 24 through 36 of this report.
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Over the past twenty years, state and federal disability policy has
been thoroughly rewritten to recognize disabled persons as
autonomous, self-directed persons capable of living productively in
the community. The core of the new public policy is rooted in the
Fourteenth Amendment guarantees of equal protection and equal
opportunity.

Prior to the 1960s disability policy was dominated by medical and
therapeutic assumptions, which defined disabled persons as passive
recipients of care and treatment. Many disabled people were confined
to state institutions away from their communities. Those who lived
in the community were often faced with legal, financial and social
barriers to employment, housing and education.

After years of advocacy by the disabled community, legislators,
courts and other policy-makers began torewrite federal and state laws
to eliminate these barriers. The concept of a “barrier-free”
environment was the goal of many new laws and regulations.

The design of the physical environment was identified as critical
to an individual’s ability to function independently. Historically, the
accepted design standards for public facilities was theaccommodation
of the statistically “average” persons’ needs. Such standards resulted
in poorly designed buildings which imposed frustrating and needless
restrictions on disabled persons. Inaccessible buildings perpetuated
the segregation and exclusion of disabled citizens from full
participation in society.

New architectural standards were developed to assure equal access
to buildings and walkways, roads, recreational areas, public meeting
places and private residences. However, full implementation of these
standards has been slow. Disabled people continue to be frustrated
by buildings which are only partially accessible to them. More
disturbing is the fact that new buildings continue to be designed and
constructed with little regard to the needs of citizens with disabilities.

The Committee on Human Services and Elderly Affairs has sought
to review Massachusetts laws and regulations regarding architectural
access and the effectiveness of the Architectural Barriers Board.

INTRODUCTION
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Massachusetts law in the area of disabilities has been progressive
and innovative, setting standards which the nation has followed. One
example of the Commonwealth’s leadership in this field is the
amendment to the Massachusetts Constitution which prohibits
discrimination on the basis of handicap. This amendment states:

“No otherwise qualified handicapped individual shall solely by
reason of his handicap, be excluded from the participation in, denied
the benefits of or be subject to discrimination under any program or
activity within the Commonwealth.” Article 114, Massachusetts
Constitution.

Another major initiative, Chapter 766 required an equal integrated
education for disabled children through the public schools.

The basic framework for attacking the problem of the architectural
inaccessibility was created more than a decade ago when in 1974, the
General Court passed the Architectural Barriers Law (M.G.L.
Chapter 22, Section 13A). The Barriers Law mandated the
development of a code of design standards to be applied both to new
construction and substantial renovations of housing units and
facilities used by the public which ensure access for disabled people.
The code which evolved under this mandate became recognized by
policy experts, designers, and disability advocates as among the best
in the nation. Perhaps the most important element of the Architectural
Barriers law is the creation of the Architectural Barriers Board (ABB),
the monitoring and enforcement agency.

The Architectural Barriers Board is composed of seven members,
two of whom are designated by the Secretaries of Public Safety and
Elder Affairs. The other five members are appointed by the Secretary
of Public Safety with the approval of the Governor. The statute
requires that at least three of the Board members at all times be
persons who have physical disabilities. It also requires that at least
three of the five appointed members “be selected from a list of
nominees submitted by advocacy groups in behalf of the physically
handicapped,” although no established procedure for generating such
a list has been adopted.

Massachusetts Law

The Architectural Barriers Board
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All appointed members serve four-year terms. They are
compensated for expenses and paid $50.00 a day for the days spent
performing their official functions. A chairman is elected annually.

The ABB has jurisdiction over all construction of new public
buildings and major renovations of existing buildings. The Board has
the authority and the responsibility to promulgate rules and
regulations designed to make public buildings accessible to physically
handicapped persons. The Board also has the power to enforce their
regulations and standards by fines and court proceedings. Another
major responsibility of the Board is to receive and rule on complaints
of non-compliance with its regulations and to grant variances when
appropriate.

The mandate of the Board and the underlying assumption of the
ABB regulations is that all new construction and renovations will be
100% accessible, unless the Board finds that 100% accessibility is

“impracticable.” The regulations permit a finding of “impracticabil-
ity” when a) compliance with the regulations would be technologically
unfeasible, or b) compliance with the regulations would result in
excessive and unreasonable costs without any substantial benefit to
physically handicapped persons.

As the public guarantor of architectural accessibility, the ABB has
a clear legal and ethical responsibility to the disabled citizens of the
Commonwealth. Unfortunately, advocates for the rights of disabled
people have repeatedly cited instances in which the Architectural
Barriers Board failed to meet these responsibilities.

Work of the Human Services Committee
The legislature’s Committee on Human Services and Elderly

Affairs, responding to the complaints of disabled persons, initiated
a study of the statute, regulations and operations of the Architectural
Barriers Board. The Board’s files and minutes of meetings were
examined. Tapes of hearings were reviewed. Board members and
advocates for the disabled community were interviewed. The Board’s
operations were closely observed and documented for a three-month
period. This initial study corroborated many of the problems which
had been raised regarding the Board including: 1) lack of commitment
by the Board to enforce the law; 2) policies and procedures which
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disadvantage complainants and undercut the effectiveness of the
complaint process; and 3) lack of resources. As a result of this
investigation, legislation was drafted to strengthen the Architectural
Barriers Board.

This bill, Senate 1833, AN ACT TO STRENGTHEN THE
ARCHITECTURAL ACCESS BOARD, would increase the
enforcement powers of the Board; require formalized notice and
hearing procedures; ensure adequate representation of parties by
allowing for the award of attorneys fees; and would require greater
involvement by the Board with the disabled community.

A hearing was held on Senate 1833 on April 7, 1986, before the
Joint Committee on Human Services and Elderly Affairs. Testimony
in support of the bill was heard from disabled people and advocacy
groups including the Disabilities Law Center, the Paralyzed Veterans
of America, the Office of Handicapped Affairs, the Massachusetts
Coalition of Citizens with Disabilities, the Cape Organization for the
Rights of the Disabled and various Independent Living Centers. No
testimony was offered in opposition to the bill. The bill received a
favorable report from the Committee and is pending in the legislature.

On July 21, 1986 the legislature adopted a Joint Order authorizing
the Human Services Committee to continue its analysis of the ABB.
This in-depth study included consultation with the Office of
Handicapped Affairs, an investigation of the policies and practices
of the ABB and a detailed study of three examples of new construction
contained in this report. Site visits were made and records and
documentation were researched and analyzed.

Through its review of the three major real estate developments, the
Committee gained an understanding of the ABB’s day-to-day
operations and its effectiveness as a regulatory agency. Starting with
the assumption that ABB is required to act as an impartial enforcer
of regulations which assure 100% accessibility in design and
construction of new buildings as well as to provide public access to
its hearings, reviews and decisions, the Committee was disappointed
by the findings.

In the case of Lafayette Place, the ABB refused to review an
accessible design alternative in favor of a request for a variance from
the developer.
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In the Worcester Centrum case, the ABB took nearly three years
to resolve the numerous complaints that were filed regarding
inaccessible designs and construction. This resolution came only after
the matter had been referred to an administrative magistrate. Eight
years after construction began this multi-million dollar development
is still not 100% accessible.

In the case of Newton Place, the strong complaints and advocacy
of the Newton Mayor’s Committee on the Environment of the
Handicapped was necessary to stop the ABB from an inappropriate
use of an advisory opinion which would have resulted in a largely
inaccessible development. Even with the involvement of the Mayor’s
Committee, 40% of the retail space remains inaccessible today.

The following pages provide a detailed chronology of the events
in each of these three cases, the Committee’s findings as well as the
statutory, regulatory and budgetary recommendations of the
Committee.

These cases are not set forth as being unusual. Instead, they reflect
the general inadequacy of the process and procedures of the day to
day operation of the Architectural Barriers Boards and its failure to
protect the rights of the disabled community.

The Committee does not wish to imply or suggest that the staff of
the ABB is the cause of the numerous problems found in this report.
The Committee recognizes that Deborah Ryan, the sole staff person
to the board, has been responsive to the disabled community to the
extent that she has the authority and the means.



Newton Place

CASE STUDIES

Lafayette Place

Worcester Centrum
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Lafayette Place is a retail and commercial development which
includes a hotel, garage, shops, restaurants and other public facilities.
It is located in the downtown shopping district of Boston, and is
bounded by the Jordan Marsh store, Washington Street, Avenue de
Lafayette and Chauncy Street.

In November of 1984, a complaint was filed with the Architectural
Barriers Board alleging many violations of the ABB regulations at
Lafayette Place, including the absence of a ramp at the main “fountain
entrance” between Jordan Marsh and Lafayette Place. The fountain
entrance is the primary public entrance, within the meaning of the
ABB regulations, between Jordan Marsh and Lafayette Place. It has
two sets of stairs separated by a decorative fountain and planting area.

After denying an initial variance request, on July 26, 1985, the ABB
granted a conditional variance to the fountain entrance. The
conditions included the requirement that another entrance to
Lafayette Place, the Jordan Lane entrance, be made fully accessible
by September 30, 1985, and that a detailed plan for accomplishing
this be submitted within thirty (30) days. Yet Jordan Lane is still not
100% accessible.

The variance was granted by the ABB without the complainant
having the opportunity to present pertinent evidence. The
complainant was hospitalized and unable to attend on the date of the
hearing when the Board made its final decision. Despite the fact the
Board had on at least two (2) prior occasions rescheduled hearings
at the request of Lafayette Place, and Lafayette Place’s motion to re-
open the hearing to present additional evidence had been granted, the
Board denied the complainant’s motion to reopen the hearing. Even
though the complainant had new evidence to present which would
have contradicted Lafayette Place’s new claims, his motion to reopen
the hearing was not allowed. As a result of this exclusion, the Board
based its decision solely on the evidence presented by Lafayette Place.
The complainant did not have an opportunity to dispute Lafayette
Place’s allegations as to impracticability, and the Board did not have
the benefit of a second opinion on the issues of cost and feasibility.

The following is a chronology of events resulting in an inaccessible
primary public entrance to a new multi-million dollar development;

LAFAYETTE PLACE
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June 22,1981
Representatives ofLafayette Place met with the ABB to seek advice

regarding the construction of Lafayette Place. At that time, Lafayette
Place Associates (LPA) presented plans in which the fountain
entrance would be inaccessible due to the absence of a ramp.
November 1984

A complaint was filed against Lafayette Place by a consumer who
uses a wheelchair. The complainant listed many violations of
Architectural Barriers Code including the absence of a ramp at the
fountain entrance.

December 4, 1984
The ABB notified LPA of the complaints and requested their

appearance at a meeting on December 17, 1984 to discuss the issues.
December 26, 1984

The ABB notified LPA that it had decided that the fountain
entrance between Jordan Marsh and Lafayette Place was not
accessible. The ABB allowed LPA thirty (30) working days to present
a solution to make that entrance accessible.

January 31. 1985
LPA applied for a variance of Section 26.1 of the ABB regulations

with respect to the fountain entrance. Section 26.1 requires that "the
primary public entrance(s) of a building shall be accessible by persons
in wheelchairs.” LPA alleged both that the fountain entrance was not
a “primary public entrance” to a building within the meaning of the
regulations and that ramping the entrance would be impracticable.
March 4, 1985

A hearing on LPA’s variance request, originally scheduled for
February 25, 1985, was rescheduled at LPA’s request and held on
March 4, 1985. LPA presented their plan to develop an alternative
wheelchair-accessible entrance at Jordan Lane.
March 8, 1985

The ABB issued a decision rejecting LPA’s application for a
variance regarding the fountain entrance. The ABB found that the
fountain entrance is a primary entrance between Jordan’s and
Lafayette Place. The Board also found that LPA did not submit any



1986] SENATE - No. 2096 19

drawings or estimates showing what the specific problems would be
in making the entrance accessible either by ramp or wheelchair lift.
The ABB denied the variance to Section 26.1 regarding the fountain
entrance for the reason that impracticability had not been proven.
March 29, 1985

LPA requested an adjudicatory hearing of the findings and decision
of the Board issued on March 8, 1985.
May 20, 1985

A hearing was held, originally scheduled for May 6, 1985, but
rescheduled at LPA’s request to May 20, 1985. At this hearing, LPA
again argued that the fountain entrance was not a “primary public
entrance” within the meaning of the regulations, and that the costs
of the renovations necessary to make the entrance accessible render
them “impracticable.”
June 3, 1985

LPA filed a motion to reopen the proceeding in order to present
additional evidence in support of its claim that thecosts of renovations
to the fountain entrance would be prohibitive. The ABB granted this
motion on the same day and scheduled a hearing for June 18, 1985.
June 1985

Prior to the June 18 hearing, Adaptive Environments Center, anon-
profit organization which specializes in barrier-free design offered
legal and design assistance to the complainant. A week before the
scheduled hearing, the complainant was hit by a car and hospitalized.
As the hearing date approached, Adaptive Environments Center was
unable to reach the complainant who was in intensive care in the
hospital. Subsequently, Adaptive Environments contacted the ABB
by phone and was told that in order to introduce evidence, its
representatives simply needed to appear at the hearing and request
an opportunity to testify.

June 14, 1985
Alan Taylor, an architect employed as a consultant to Adaptive

Environments, conducted an access audit of the fountain entrance to
Jordan Marsh. He outlined a possible solution for the design of a ramp
for that entrance, which would meet slope requirements in the avail-
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able space. Costs for renovations using similar quality materials to
those found at the site were estimated at $53,000.

June 18. 1985
A second hearing was held on LPA’s request for a variance for the

fountain entrance. The complainant was still in intensive care and had
not contacted the ABB. An attorney who was subsequently employed
by the complainant was allowed to question statements made by
representatives of Lafayette Place, but Adaptive Environments, by a
vote of the Board, was denied an opportunity to testify and to present
evidence which contradicted LPA’s claims.

June 26, 1985
LPA submitted a brief in support of its request for a variance. In

its brief, LPA alleged that the fountain entrance was not a primary
public entrance. LPA also argued that renovating the fountain
entrance to make it accessible was impracticable. It claimed that
while it was possible to restructure the fountain entrance to
accommodate ramps, the costs of renovation would be prohibitive and
would not result in any substantial benefit to physically handicapped
persons. LPA estimated the costs of installing a ramp at the fountain
entrance at between $130,000 and $lBO,OOO, and the cost of a
wheelchair lift at $57,000 excluding the costs of maintenance and
operating personnel. LPA stated that the Jordan Lane entrance is
located 90-115 feet from the fountain entrance. LPA asserted that the
Jordan Lane entrance would be fully accessible upon completion.
July I. 1985

The complainant retained an attorney to represent him. The
complainant’s attorney filed a motion to reopen the hearing. In
support of this motion, the attorney filed affidavits regarding the
complainant’s accident and subsequent inability to attend the hearing.
On the same day, the Board sent the complainant’s attorney a letter
stating that the ABB had voted to reject the complainant’s request
that the case be reopened. A Notice of Action, also dated July 26,
1985, was sent to LPA granting a conditional variance to Section 26.1

for the fountain entrance. Among the conditions were requirements
that Jordan Lane be made fully accessible by September 30, 1985,
and that a detailed plan for accomplishing this was to be submitted
to the Board within thirty (30) days.
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September 26, I, 1985
LPA notified the Board that Jordan Lane would be open to the

public on September 30, 1985.
October3, 1985

LPA confirmed by letter the Board’s grant of an extension of time
by which LPA has to complete the Jordan Lane entrance to October
10, 1985.

Jordan Lane, approximately 150 feet away from the primary public
entrance, is not yet accessible.

The handrails installed are 5" flat boards rather than 2" diameter
round or oval rails.

There is only a single rail rather than two rails on each side as
required by the code. The code specifies that one rail be located at
a height of 34 inches and another at 19 inches.

The rail is found on only one rather than both sides of the ramp.
The rails are not continuous for the entire length of the passage. There
are gaps in the railing.

The surface of 25 feet of the ramp is of polished stone rather than
a non-slip surface as required by the code.

Finally, no signage is in place at the fountain entrance to indicate
where the accessible entrance is to be found.

Construction of the Centrum began in 1978 and was completed in
1982. In the spring of 1978, plans were submitted for the proposed
building to the ABB. In August of that year, the ABB notified the
Centrum that it had reviewed the plans and found them to be in
compliance with its rules and regulations. However, since no copies
of the plans were kept on file at the ABB, it is impossible to determine
whether those features which became the subject of complaint
appeared in the plans and were approved by the Board.

In July of 1982, the ABB identified several violations of its
regulations during an on-site inspection. Complaints were filed by an
individual concerning various accessibility issues in the fall of 1982.
In November 1983, additional complaints were filed regarding the

WORCESTER CENTRUM
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Centrum. However no formal adjudicatory hearing was held until
October 1984, when by agreement of the parties, Administrative
Magistrate Joan Fink held a hearing. The complaints filed in 1982
and 1983 were not formally resolved until March 1985 when the ABB
issued a final decision adopting Magistrate Fink’s recommendations.
Over one year later, as of July 1986, the Centrum is still not in
compliance with the final decision of the Board.

The two and one-half year time-lag between the filing of the original
complaint and the point at which they were formally resolved, clearly
indicates a lack of responsiveness on the part of the Board to the
complainants. In addition, during the two and one-half year period,
the Board entered into a Memorandum of Understanding with the
Centrum and issued findings, both without the benefit of a hearing.
Both the Memorandum and the findings issued by the Board included
provisions which were in violation of the ABB regulations, yet no
variances had actually been requested or granted.

Eight years after construction began, the Centrum is still not in
compliance with ABB regulations and rulings. The following is a
chronology of the events that led to this result:
August 15, 1978

The ABB notified the Centrum’s architect that it had reviewed the
proposed plans for the Centrum and had found them to be in
compliance with its rules and regulations.
July 22, 1982

The Board informed the Centrum by letter of several violations of
the ABB regulations which it had identified during an on-site
inspection on July 12, 1982. These violations included insufficient
wheelchair spaces, inadequate handrails and doors that were too
narrow at the main entrance lobby.
July 30, 1982

The Centrum’s architect sent a letter to the ABB, stating that two
variances were desired. The first variance to Section 10.2 of the ABB
regulations would allow all but one door in the main entrance lobby
to remain inaccessible. The second would waive responsibility for
permanent wheelchair spaces by allowing them to be provided by the
removal of regular seating as needed. The architect also indicated that
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these additional wheelchair spaces would only be 52" in depth rather
than the required 60".
August 23, 1982

The ABB issued an advisory opinion which stated that variances
would be granted if requested regarding the following: 1) the required
width of doorways in the lobby if a single 42" wide door was provided;
2) with respect to the exit doors, the only accessible exit required
would be in the main lobby; and 3) the seating provision in the
architect’s July 30, 1982 letter would be accepted.

However, no variances were formally requested or granted.
November 8, 1982

The Board held a meeting during which it discussed accessibility
problems at the Worcester Centrum. A number of specific complaints
were raised by a disabled consumer including inadequate seating, lack
of handrails and no level platform at the Foster Street ramp, lack of
a disembarkation area outside the building and inadequate curb-cuts
in the vicinity. The Board stated at the conclusion of the meeting that
it would re-inspect the Centrum and hold a meeting with
representatives of the Centrum and the disabled community.

This meeting was never held, and no action was taken to resolve
the complaints pertaining to the building.
March 25. 1983

The Board inspected the curb-cuts at the Worcester Centrum area.

April 6. 1983
The ABB sent a letter to the City of Worcester, Department of

Public Works, regarding necessary curb-cut modifications.
April 26, 1983

The Department of Public Works sent a letter to the ABB stating
that some, but not all, of the corrections to curb-cuts would be
completed.
November 22, 1983

Additional complaints were formally filed with the ABB; the
original complaints raised in November of 1982 had not yet been
resolved. These complaints included: 1) inaccessible bathroom towel
dispensers placed too high; 2) inaccessible drinking fountains
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controlled by knob handles rather than the required lever or
pushbutton; 3) doors which close too quickly; 4) complete lack of
level areas in certain entrance areas; 5) most floors not covered with
non-slip surfaces; 6) inadequate signage; 7) inadequate wheelchair
spaces distributed inappropriately; and 8) inadequate narrow
passageways behind the wheelchair spaces.
December 13, 1983

The ABB and the Civic Center Commission entered into a
Memorandum of Understanding addressing a number of access issues
at the Centrum. This Memorandum contained provisions which were
in violation of ABB regulations. Yet, no variances had actually been
applied for or granted. The Memorandum contained the provision
that the modifications would be made by February 1, 1984.

December 15, 1983
A letter was sent from the ABB to a member of the Civic Center

Commission and to the two individuals who had filed complaints on
November 22, 1983. This letter described “the findings of the
Architectural Barriers Board with respect to the complaints at the
Centrum.” A copy of the Memorandum of Understanding was
attached. These findings were arrived at without the benefit of a
hearing. Some of the findings included: 1) the area behind the
handicapped seating is not a walkway or required means of egress
and thus was not subject to the ABB regulations and 2) because the
paper towel dispenser is mounted at 45" rather than the required 42",
the Centrum would be required to provide additional paper towels
on the handicapped sink.
January 18, 1984

In a letter to the Civic Center Commission and the complainants,
the ABB announced that a formal adjudicatory hearing would be held
concerning the Centrum on January 30, 1984. However, one week
prior to the hearing date, the hearing was changed to an informal
public hearing.
January 30. 1984

An “informal” public hearing was held. At the hearing, the ABB
informed those in attendance that they would only hear from those
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who had submitted formal complaints and all others who wished to
complain would have to submit a formal complaint in writing by
March 15, 1984 to the ABB. Following the hearing, there was no
formal resolution of the complaints.
May 17. 1984

A notice of an adjudicatory hearing to be held on June 11, 1984
was issued. This hearing was never held.
June 19, 1984

A conference was held with representatives of the Board and the
complainants present to determine what complaints would be
addressed at the adjudicatory hearing. At that conference, it was
agreed that the adjudicatory hearing be rescheduled to September 17,
1984.
August 24. 1984

The City of Worcester received a copy of the results of an on-site
review conducted by the United States Architectural and Transpor-
tation Barriers Compliance Board (ATBCB). The review was the
result of a complaint filed with the ATBCB. The review showed that
there were numerous instances of non-compliance with the federal
standards including the width of walkway at seating designated for
wheelchair users. The ATBCB ruled that the width of the space from
the back wall to the railing at the concourse wheelchair seating area
is insufficient for a person in a wheelchair to pass behind another
wheelchair occupying a seating space. The Centrum had asserted that
the space between the wall and the wheelchair seating area should not
be considered to be a path of travel and, therefore, it does not need
to be accessible. The ATBCB found this argument to be specious. The
ATBCB found that wheelchair users need to use this path to enter
or exit and, therefore, it must be accessible.
September 10. 1984

Adaptive Environments, at the request of the Office of
Handicapped Affairs, issued a report on an access audit it conducted
in August. The estimated total costs of bringing the Centrum into
compliance with ABB regulations would be approximately $150,000.
October 1984

The parties agreed to refer the matter to an administrative
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magistrate. An adjudicatory hearing was finally held before
Magistrate Joan Fink on October 22, 1984.
February 28, 1985

After hearing testimony from all involved parties including the
ABB, Administrative Magistrate Joan Fink issued her decision. She
recommended that the ABB order the Centrum to make the following
modifications:
1) that the spring-activated faucets in the bathrooms be modified to

run for at least ten seconds;
2) that the toilet paper dispensers, towel dispensers and coat hooks

be moved to appropriate heights;
3) that a non-slip surface be applied to the floors;
4) that a disembarking area be constructed adjacent to the Foster

Street ramp including curb-cuts which complied with code
requirements;

5) that the area behind wheelchair spaces be widened from 2' to 3'.
The Magistrate also recommended a timetable for completion of
the modifications requiring submission of plans to the ABB within
six weeks of its issuance of a decision and the completion of all
work within four months. If the modifications were not completed
within that schedule, the Magistrate further recommended that the
ABB assess appropriate penalties.

The ABB issued a Final Decision adopting Magistrate Fink’s
recommendations. The Board’s decision required the submission of
plans to the ABB by April 16, 1985 and completion of all corrective
work by July 1, 1985.
Aprils. 1985

The Civic Center Commission filed an appeal with the superior
Court and a motion with Administrative Magistrate Fink seeking
modification of the Final Decision of the Architectural Barriers
Board. The Commission sought modification of the time tables set
out in Magistrate Fink’s decision. The Commission argued that as
it had to contract for design services in accordance with statutory
criteria which requires advertising and screening of all applicants, it
would be unable to meet Magistrate Fink’s original time tables.

March 5, 1985
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May 23. 1985
Magistrate Fink issued a ruling which recommended that the ABB

require the Commission to apply for a Declaration of Emergency to
the state in order to expedite the designer selection process. Magistrate
Fink also recommended that five weeks after the architect was chosen,
the design plans be approved by the Board and that a timetable then
be established for the completion of work.
June 3, 1985

The ABB voted to adopt Administrative Magistrate Joan Fink’s
recommended ruling.
September 20, 1985

The City of Worcester selected an architect and set out a projected
schedule for the work necessary to comply with the requirements of
the ABB. This schedule projected all work to be completed by
February 1, 1986.
December 2, 1985

The architects selected by Worcester to make the necessary
modifications at the Centrum met with the ABB. The architects
presented the work done to date and plans for future work, all of which
was endorsed by the ABB with the exception of non-slip floor surfaces.
The Board was unable to determine if the non-slip floor surface
proposed by Worcester was adequate. In order to allow the ABB to
view different floor surfaces, the architects agreed to prepare test areas
on the Centrum floor for the formal approval of the Board.
April 11. 1986

The City of Worcester submitted plans to the Board for final review
and approval, in particular with regard to the non-slip flooring system.
April 18. 1986

Edward Kelly of the ABB and Debra Ryan, staff, reviewed floor
samples for non-slip surfaces and selected one.

April 28. 1986
The ABB reviewed the final submission plans for the work to be

done at the Centrum. The Board voted to accept a non-slip floor
treatment that met or exceeded the specifications of the chosen
sample. The Board also ruled that the running time of the spring-
activated faucets must be corrected and that the height of the towel
dispensers in the bathroom be corrected.
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The non-slip floor surface at the Centrum has not yet been
completed. There is no timetable in the files of the ABB for the
completion of work as required by the Magistrate’s decision.

Development of Newton Place, a retail and commercial facility
located in a building across from the Massachusetts Turnpike
interchange in Newton Corner, began in 1983.

On June 3, 1985, without public notice or public input, without
documentation of “excessive or unreasonable cost” and without
receipt of a formal application for a variance, the Architectural
Barriers Board (ABB) granted a waiver of its regulations. This action
waived the developer’s responsibility to provide access for physically
disabled persons to over 40% of the retail space in this newly-
constructed development.

The files of the ABB indicate that the Druker Company, as a basis
for the waiver, cited a Newton zoning ordinance limiting the height
of buildings to 40 ft. and claimed that site conditions made accessible
designs “impracticable.” No evidence that such potential “accessible
designs” would have met the ABB’s regulatory definition of
“impracticable” (521 CMR 5.11) exist in the files of the ABB.
Furthermore, there is not evidence or record that any alternative
designs were considered by either the ABB or the Druker Company.

The specific provisions of the waiver were the result of meetings
between the Druker Company, the Newton Mayor’s Committee on
the Environment of the Handicapped and a representative of the ABB.

No formal procedure took place.
These meetings took place only after the Newton Mayor’s

Committee objected to a June 1983 advisory opinion of the ABB,
which was issued with no notice to the Mayor’s Committee or the
public.

There is no record of meeting times or locations, or of the substance
of the discussions in the ABB files. There was no opportunity for input
by the general public into the decisions and agreements reached
through this process.

July I. 1986

NEWTON PLACE



1986] SENATE - No. 2096 29

The procedure of adopting the terms and conditions of such a
privately-negotiated agreement is unusual. The record is further
confused by the fact that the waiver was granted two (2) months before
this agreement was signed by the Druker Company.

The following is a chronology of events which resulted in the
construction of a new development which does not comply with the
regulations of the ABB of the state of Massachusetts:
June 13, 1983

Representatives of the Druker Company requested an opinion and
the advice of the ABB on a proposal to allow 50% of the retail spaces
in the Newton Place development to be inaccessible to persons using
wheelchairs. The developer cited a Newton zoning ordinance which
limits the height of buildings to 40 ft. The developers also stated that
100% compliance with the accessiblity code would be uneconomical,
due to the impact on rentable space.

The ABB voted to issue an advisory opinion indicating that a
conditional variance would be granted as requested provided that the
final plans showed that a “good faith effort” had been made to make
the new building “as accessible as possible.”
December 29, 1983

The Newton Mayor’s Committee on the Environment of the
Handicapped wrote to the ABB expressing its concern over the fact
that the ABB had issued an advisory opinion without contacting the
city. They stated that an “informal advisory opinion for a project of
this magnitude can have the same impact as an actual variance.”
January 10. 1984

An architect serving on the Newton Mayor’s Committee, wrote to
the Chairperson of the Committee expressing his dissatisfaction with
the lack of response by the developer to the Committee’s concerns.
He pointed out that during the intervening months construction had
“proceeded at a pace that makes it extremely unlikely that anything
architectural can be done to alleviate the situation without great
additional cost.” He also outlined a number of changes in the design
which could have been made to improve accessibility to Newton Place.
March 12. 1984

The ABB met informally with representatives of the Druker
Company and the Mayor’s Committee to discuss the status of the
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Newton Place Project. Druker Company representatives explained
that final resolution of access problems would have to wait until retail
leasing was complete. A member of the ABB was appointed to work
with the Mayor’s Committee and the Druker Company to resolve the
accessibility issues.
March-November 1984

A series of meetings between the Druker Company, the Newton
Mayor’s Committee and the appointed member of the ABB took
place. The result of these meetings was a signed agreement stipulating
what steps the Druker Company would take to provide access for
handicapped persons. The ABB has no records of these meetings.
November 26, 1984

The Druker Company, wrote to the Newton Mayor’s Committee
outlining the terms of the “agreement” that had been reached between
the Druker Company, the member of the ABB and representatives
of the Newton Mayor’s Committee. The agreement left over 40% of
the retail space inaccessible from the main lobby and sidewalks which
are the main entrance to these spaces. Access to these areas would
be provided by allowing handicapped persons to pass through
adjacent retail space. The agreement stipulated that “appropriate
language” would be inserted into retail leases to require tenants to
provide access to and through their premises. The agreement also
stipulated that signs would be provided to direct people to accessible
entrances and that the lobby personnel would be available to provide
assistance.
December 5, 1984

The Chairman of the Newton Mayor’s Committee, wrote to the
ABB in support of the agreement and recommending that the ABB
grant the necessary waivers incorporating the terms and conditions
of the “agreement”.
June 3, 1985

The ABB voted 3-1, (3 members not voting), to accept and enter
into the agreement negotiated by these parties. While the minutes of
this meeting indicate that the applicant (the Druker Company) applied
for modification of Rules and Regulations of the Board, no record
of this application exists.
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June 21. 1985
The Chairman of the ABB signed the agreement

June 26, 1985
The Chairman of the Newton Mayor’s Committee, signed the

agreement.
August 15, 1985

A representative of the Druker Company, signed the agreement.

Mav 14, 1986
An employee of the Office for Handicapped Affairs and an

employee of Adaptive Environments, Inc. conducted a site inspection
of Newton Place. Construction was complete by that date, although
not all the retail space had been leased. Numerous violations of the
ABB regulations which were not waived under the agreement were
found. In addition, even though the agreement had been signed by
all parties by August 1985, parts of the agreement had not been
implemented by the date of the site inspection.
August 29, 1986

A site visit indicates 40% the retail space is still inaccessible. No
signs indicating alternative, accessible areas exist.





FINDINGS
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I he following findings are based on the investigation by the Human
Services Committee of the ABB. These findings apply generally to
the policies and practices of the ABB and are illustrated by the three
in-depth case studies:
1. The ABB does not process complaints or resolve disputes within

reasonable time periods, and has no regulations or guidelines
regarding the timely resolution ofdisputes.
In the instance of new construction, it is essential that the Board
resolve disputes in a timely manner. Otherwise, construction
progresses while complaints and violations remain unresolved,
making renovations more costly and complicated.

a) Worcester Centrum
Complaints were filed in 1982. On November 23, 1983, more than
a year after the first complaints, additional complaints were filed.
At that time, none of the first complaints had been resolved. On
December 13, 1983, the ABB entered into a Memorandum of
Understanding with the Centrum concerning several access issues.
No hearing was held prior to this Memorandum. On December
15, 1983, the ABB issued “findings” relative to the subject matter
ofsome complaints. Again, no hearings were held and no variances
granted. On January 30, 1984, an informal public hearing was held.
The complaints still remained an object of controversy. Since there
was still no formal resolution of the complaints, the parties agreed
to refer the matter to an administrative magistrate. An
administrative hearing was held on October 22, 1984, two years
after the original complaints were filed. On March 5, 1985, the ABB
issued a final decision adopting the magistrate’s findings. Yet, as
of July 1986, there are still areas cited in the 1985 decision which
are not yet in compliance with the Board’s decision.
b) Lafayette Place
A complaint was filed in 1984. Hearings were held on the matter
in the spring and summer of 1986. A conditional variance was

FINDINGS
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II

granted for the fountain entrance of Lafayette Place in July of
1985. Over a year later, in August 1986, the conditions specified
in the variance have not been met.
c) Newton Place
The developer requested “advice” from the ABB in 1983regarding
its proposed plans. The Board issued an advisory opinion on June
13, 1983. Six months later, when the Newton Mayor’s Committee
on the Environment of the Handicapped learned of the advisory
opinion and filed a complaint, construction had proceeded to a
point where resolution of the complaint was very difficult.
Because no regulatory guidelines exist regarding complaint
resolutions, the ABB was forced to accept an agreement which
had been reached between the developer and the Mayor’s
Committee which left 40% of the retail space inaccessible.
The ABB has violated its own regulations in the issuance of
advisory opinions.

a) Worcester Centrum
ABB regulation 521 CMR 4.5 limits the scope of advisory opinions

to “interpretation or applicability of the Rules and Regulations.”
Yet, when the Board issued an advisory opinion on August 23,
1982 regarding the Worcester Centrum, it specified that variances
would be granted, if requested, to the required width of doorways,
the number of accessible exits and wheelchair seating. The Board
took this action despite the fact that no variances were actually
requeste'

Newton Plat
ory opinion issued by the Board
iat “If a variance to Section 26.1
conditional variance would be

Similarly, the June 13, 1985 ad
•ding Newton Place stated
eded and requested, . . .

areas possiblethe smallest reu

Further, ABB regulation 521 CMR 2.09 requires that “upon
receipt of request (for a ruling), the Board at its next scheduled
meeting shall consider it. Yet, the Board voted to issue its advisory
ruling on Newton Place the same day (June 13, 1983) that the
request for a ruling was made.
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Massachusetts regulation 521 CMR 4.5 states that “Advisory
opinions issued by the Board may be relied upon by the persons
requesting them ...” The meaning of the words “may be relied
upon” is unclear and is frequently interpreted to mean that an
advisory opinion is a substitute for the application, hearing and
granting of a variance. In the case of Newton Place, the
deveoloper responded by commencing construction based on the
advisory opinion.
When the Newton Mayor’s Committee requested public input
into the decision regarding a variance, construction had
proceeded to a point where alternative designs were no longer
practical.

IV. The ABB has relied exclusively on the assertions ofthe developer
regarding accessible designs without obtaining independent
expert information and has prohibited the disabled community
from offering such expert information.

a) Newton Place
The Board did not consider alternative, accessible designs for
Newton Place, even though it was a new multi-million dollar
project. Rather, they relied on the developer’s assertions that total
accessibility was impossible due to Newton’s zoning ordinance
limiting the height of buildings to 40 feet. Martin Kretsch, an
architect on the Newton Mayor’s Committee, later outlined a
number of changes in the design which could have been made
to improve accessibility had the Board acted before construction
had reached a point where the costs of any major changes would
be prohibitive.
b) Lafayette Place
The Board disregarded an opportunity to pursue a possible design
alternative for the fountain entrance at Lafayette Place by
blocking Adaptive Environments testimony.
Adaptive Environments, a non-profit organization which
specializes in barrier-free design, was unable to reach the

111. The ABB regulations regarding advisory opinions does not
protect the public’s right to input.
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V

complainant prior to the June 18, 1985 hearing as the complainant
was confined in a hospital under intensive care. Even though
Adaptive Environments had contacted the ABB and was told that
they would be given an opportunity to testify, they were not
allowed to present evidence at the June 18 hearing. This is
significant in that Adaptive Environments had conducted an
access audit of the fountain entrance. This access audit contained
a proposal which would make the entrance accessible at the cost
of $53,000. LPA had alleged that the cost oframping the entrance
would be between $130,000 and $lBO,OOO.
The ABB declined to conduct its own access audit, instead relying
on the representations of the developer who was requesting the
variance.
c) Worcester Centrum
The Board’s lack of expertise in engineering and design skills
contributed significantly to the delay in the Centrum complying
with the ABB’s decision that flooring at the Centrum must be non-
slip in compliance with section 29.2 of the regulations. The
Centrum would not install non-slip floor surfaces unless such
flooring was specifically approved by the Board as being in
compliance with their regulations. In December 1985, when the
developer presented prosed non-slip surfaces, the ABB was unable
to determine if the proposals were adequate floor treatments.
Finally, a method was adopted for choosing the surfacing material.
The Centrum laid sample areas of “non-slip” materials. These floor
samples were reviewed and one was selected. On April 28, 1986,
the ABB voted to accepted a material that met or exceeded the
specifications of the chosen sample.

The ABB has not been committed to making new construction
fully accessible and usable by handicapped persons.

a) Worcester Centrum
Prior to the hearing held by the administrative magistrate, the
Board had issued an advisory opinion, a Memorandum of
Understanding and findings, all of which significantly varied from
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the requirements of the ABB regulations as well as the federal
standards. For instance, the Board found that “the area behind
the handicapped seating is not a walkway or a required means of
egress”, therefore, allowing the Centrum to maintain a passageway
thatwas too narrow for a wheelchair to pass through. This finding
ignored the fact that this area was the only route of egress for the
wheelchair users. The narrowness of this pathway meant that once
an individual using a wheelchair occupied one of the spaces, they
would be unable to leave unless all other wheelchairs between that
space and the exit moved at the same time. Not only does this
particular instance involve access issues, but fire and safety
concerns are also implicated. Another example is the Board’s
proposed solution to its finding that the paper towel dispensers
in the bathrooms were too high by 3”. Rather than require the
lowering of the dispensers, the ABB merely advised the Centrum
to place paper towels on the sink itself. The Centrum is currently
not 100% accessible nor is it in compliance with the Board’s final
decision regarding accessibility.
b) Lafayette Place
In 1981, representatives of Lafayette Place met with the Board to
discuss construction of Lafayette Place. Lafayette Place
Associates (LPA) presented plans in which the fountain entrance
was not accessible. At that point, the Board did not require
Lafayette Place to design an accessible fountain entrance. Later,
in 1984, after Lafayette Place was constructed, a complaint was
filed concerning the fountain entrance. The end result of the
complaint was that the ABB granted a conditional variance to the
fountain entrance with the proviso that a secondary entrance,
Jordan Lane, 150 feet away from the fountain entrance, be made
accessible. The conditions specified in the fountain entrance
variance have not yet been met.
c) Newton Place
The ABB granted a “waiver” without requiring a variance request
which allowed over 40% of the retail space in a brand new multi-
million dollar building to be inaccessible.
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a) Newton Place
When the Human Services staff reviewed the Newton place files
at the ABB, they found a number of important documents
missing. Transcripts of one meeting were incomplete ending in
the middle of a conversation; another set of notes, taken by
Skidmore, Ownings and Merrill, an architectural firm
representing the developer, was the only available record of
another meeting.
There are no records of the meetings that took place between
Newton Place, the Newton Mayor’s Committee and the ABB
representative, except the final “agreement” which the Board
accepted.
b) Lafayette Place and Worcester Centrum
Documentation was also missing from the Lafayette Place and
Worcester Centrum files.
Part of the reason for the inadequacy of the records at the ABB
is lack of staff. The ABB is staffed by one administrative
assistant and one clerk position. It is impossible for two people
to keep up with the magnitute of work necessary for an agency
such as the ABB.

a) Worcester Centrum
The ABB entered into a Memorandum of Understanding, a
procedure which is outside the established procedures of the
Board. In December of 1983, a Memorandum of Understanding
was signed by the Chairman of the ABB and a member of the
Civic Center Commission. This Memorandum included
provisions that are in violation of the ABB regulations, yet no
variances were granted. For instance, the Memorandum
specified that the Foster Street entrance to the Centrum, which
was not in compliance with the ABB regulations, be marked as
an exit. This proposed solution avoided the requirement that the
entrance meet the ABB regulations for entrances.

VI. The records of the ABB are inadequate.

VII. The ABB entered into privately-negotiated agreements which
were outside the established procedures of the Board.
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b) Newton Place
In June of 1985, the Board entered into a privately-negotiated
agreement regarding Newton Place with the Newton Mayor’s
Committee. This agreement contained waivers of the ABB
regulations, yet was not signed by the developer until August
of 1985. Again, no variances had been applied for or granted.

The ABB does not monitor compliance with the conditions
specified in variances.

VIII

a) Lafayette Place
The conditional variance granted for the fountain entrance at
Lafayette Place contained the condition that the Jordan Lane
entrance be fully accessible by September 30, 1985. As of May
12, 1986, the Jordan Lane entrance was not accessible, yet there

was no documentation in the fdes of the ABB that an extension
beyond October of 1985 had been granted. The variance also
contained the condition that the plans which would make the
entrance accessible be submitted to the Board by August 26,
1985. There is no evidence in the Board’s records that such plans

were ever submitted to the Board.
b) Newton Place
The conditions stipulated in the agreement concerning Newton
place included requirements that personnel be available in the
main lobby to assist disabled consumers and that signage be
appropriately placed to inform disabled persons of access routes
and the availability of assistance. Signage was inadequate and
confusing. Additionally, on that date, an employee of the Office
of Handicapped Affairs who uses a wheelchair asked the lobby
personnel how he might get into one of the retail spaces. He
was told to go “up and around.” He pointed out there were stairs
and asked if there was an accessible route. The lobby personnel
indicated that they did not know of any. There is no evidence
in the records of the ABB that once the agreement was signed,
there was any effort made to monitor compliance. The ABB
currently does not have adequate staff to monitor compliance
with its decisions.
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IX

X

As the ABB does not monitor compliance with its rulings, it
cannot and has not taken legal action to ensure compliance with
its rulings.

a) Lafayette Place
Lafayette Place is still not in compliance with the conditional
variance granted July 26, 1985 regarding the fountain entrance.
There is no record of the Board taking any action against
Lafayette Place to ensure compliance with the variance.
b) Newton Place
Newton Place is still not in compliance with all conditions of the
waivers granted in August 1985. There is no record of the Board
taking any legal action against Newton Place to ensure
compliance with its ruling.
c) Worcester Centrum
As of July 1, 1986, the non-slip floor surface at the Worcester
Centrum required by the ABB’s March 5, 1985 decision had not
been completed. Again, there is no record of the Board taking
any legal action against the Worcester Centrum to ensure
compliance with its ruling.

The procedures of the A BB excluded public participation.

a) Newton Place
Since the Newton Place case, the Board has informally agreed
to notify all affected municipal Handicapped Commissions when
any matter involving a possible variance from Code is raised.
Such notification is not, however, required by regulation or
statute. In the case of Newton Place, the Newton Mayor’s
Committee on the Environment of the Handicapped was not
notified of the Druker Company’s request for an advisory on
ruling until after the Board had issued its ruling. This made it
impossible for the local committee or any other member of the
public to intervene in the proceedings.
b) Lafayette Place
The Board on two separate occasions, at the request of the
developer, had rescheduled hearings at Lafayette Place and
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allowed LPA’s motion to reopen the hearing to present additional
evidence. Yet, the complainant’s motion to reopen the hearing
in order to present new evidence was denied, even though the
complainant had been hospitalized during the June 18, 1985
hearing and had pertinent evidence that had not been previously
presented. Thus, the complainant was unable to present evidence
about the feasibility of making the fountain entrance accessible
and the Board’s decision to grant the variance was based solely
on the evidence presented by the developer.
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1) The regulations of the Board should be rewritten to assure
participation from the disabled community throughout its
decision-making process. A complainant and all interested
parties, including municipal handicapped commissions and
community access monitors, should be given notice of
proceedings and an opportunity to participate in those
proceedings. The Board should give notice to any person
requesting notification upon receipt of a request for a variance.
The Board should acquire a telecommunications device (T.T.D.)
for the deaf and hearing impaired and a state-wide toll-free
telephone service.

2) The Board should adopt formalized hearing procedures which
include specific time framesfor the resolution of complaints. All
meetings of the ABB should be subject to the requirements of
M.G.L. Chapter 30A, the “Open Meeting’Maw. The Board should
award attorney’s fees to the complainant to be paid by the
respondent when the Board finds in favor of the complainant.

3) The Board should comply with its own regulations regarding the
use ofadvisory opinions. These regulations limit the scope of an
advisory opinion to interpretations or applicability of access rules
and regulations.

4) The Board should monitor compliance with its rulings by
conducting follow-up inspections and acting immediately on
violations.

5) The Board should maintain accurate taped and written records
of its meetings, including all written communication between the
parties.

6) The Board should employ sufficient professional and clerical staff
to assure efficient administration. The board should hire an
executive director who would be responsible for the administra-
tive operation of the Board and additional staff to maintain
accurate files, record meetings and hearings, and to improve the
processing of complaints and monitoring of compliance.

RECOMMENDATIONS
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7) The Board should obtain the necessary technical expertise in
order to make fair and equitable decisions. The Board should
engage the services and advice of an architect knowledgeable in
accessibility issues to conduct investigations and on-site
inspections and review plans, complaints and variance requests.

8) The Board should conduct training seminars for local building
inspectors, architects, developers and consumers.

9) The Board should monitor the issuance of building permits by
local building inspectors. When the Board finds that a local
building inspector has issued permits in violation of the ABB
standards, the Board should notify the appropriate municipal
officials and when necessary, make a report to the Attorney
General.

10) A majority ofthe Board should consist ofphysically handicapped
persons. The Office for Handicapped Affairs should submit to
the Secretary of Public Safety a list of nominees for membership
on the Board.

11) A special Commission should be established to review the
appropriateness of the current jurisdiction of the Department of
Public Safety over the Architectural Barriers Boards.





Senate 1833

AN ACT TO STRENGTHEN THE
ARCHITECTURAL ACCESS BOARD
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In the Year One Thousand Nine Hundred and Eighty-Six

An Act to strengthenthe architectural access board.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority ofthe same, asfollows:

SECTION 1. Section 13A of chapter 22 of the General Laws,
as most recently amended by chapter 661 of the acts of 1979, is
hereby amended by striking the first paragraph and inserting in
place thereof the following;

I
2
3
4

Section 13A. There shall be in the department a board to be
known as the architectural barriers board, which shall consist of
the secretary of the executive office of public safety or his/her
designee, the secretary of the executive office of elder affairs or
his/her designee, the director of the office for handicapped affairs
or his/her designee, and six members appointed by the secretary
of the executive office of public safety, with the approval of the
governor, all of whom shall be selected from a list of nominees
submitted by the office of handicapped affairs after consultation
with disabled persons and advocacy groups of disabled people
familiar with universal design. At all times, a majority of the board
shall consist of physically handicapped persons, at least one of
whom is hearing impaired, at least one of whom is visually
impaired, at least one of whom is orthopedically impaired, and
at least one of whom shall be a wheelchair user. The chairman
of the board shall be elected annually by the members and may
not serve consecutive terms as chairman. Each member of the
board shall serve for a term of two years. No individual may serve
on to the board more than two terms. Any vacancy on the board
shall be filled for the unexpired term.

5
6
7
8
9

10
II
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13
14
15
16
17
18
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21
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The board shall employ an executive director and such other

professional and clerical personnel as are necessary to carry out
its functions under this chapter. The executive director shall be

25
26
27
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28 responsible for the administrative operation of the board
29 including the development of an annual appropriation request and
30 oversight of the funds appropriated by the General Court for the
31 operation of the board, and shall perform such other tasks as the
32 board shall determine. The board shall employ at least one full-
-33 time employee knowledgeable in universal design. Employees of
34 the board shall not be subject to the provisions of chapter thirty-
-35 one.
36 The board shall employ the service of experts and consultants
37 necessary to carry out its duties. An architect shall be present and
38 serve in an advisory capacity at all meetings of the board during
39 which an issue of architectural accessibility is considered.
40 Prior to the board’s resolution of any complaint, request for
41 variance or other matter before the board involving the
42 accessibility of a building or site, the board shall conduct an on-
-43 site inspection unless said inspection is waived by a unanimous
44 vote of the board. The board shall conduct said inspection either
45 itself or through a qualified employee or agent of board,
46 preferably disabled. However, in the following instances said
47 inspection shall be conducted by an architect:
48 (a) in all instances when the cost of construction, reconstruc-
-49 tion, alteration or remodeling exceeds or is expected to exceed
50 five thousand dollars; or
51 (b) at anytime it is deemed necessary by the chairperson or by
52 two or more other members of the board.
53 The board shall conduct no less than six training seminars on
54 universal design in each fiscal year. These training seminars shall
55 be for the general public and shall be conducted in geographically
56 diverse areas of the state.
57 The board shall maintain a telecommunication device for
58 hearing-impaired persons and a statewide toll-free telephone
59 service.

1 SECTION 2. Said section 13A of chapter 22 of the General
2 Laws is hereby further amended by adding at the end of the third
3 paragraph the following:
4 The board shall maintain a record of all state and local building
5 inspectors who issued a building permit for a building later found
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6 by the board to be in violation of this section or any rule or
7 regulation promulgated thereunder. In an instance where a
8 building inspector has issued building permits for more than one
9 building which at the time of issuance of the permits were not in

10 compliance with this section or any rule or regulation
11 promulgated thereunder, the board may report said inspector to
12 the attorney general for further investigation and shall notify the
13 appropriate local commissioner on handicapped affairs and city
14 or town officials of the same.
15 The board shall take such other steps as may be necessary and
16 appropriate to encourage and assist all state and local building
17 inspectors to enforce the provisions of this section, all rules and
18 regulations made thereunder and decisions of the board, including
19 but not limited to providing training and technical assistance to
20 said inspectors.

1 SECTION 3. The sixth paragraph of section I3A of chapter
2 22 of the General Laws is hereby further amended by deleting the
3 last sentence and inserting in place thereof the following:
4 The board shall hold all hearings within 60 days upon receipt
5 of a complaint, unless the board finds good cause to the contrary
6 and notifies all parties in writing. Provided further, the board shall
7 give all parties 30 days advance written notice of the date and
8 location of any hearing. Within five days of receipt of such notice,
9 the complainant or the respondent may notify the board if the

10 hearing date is inconvenient. The board shall immediately
11 schedule an alternate date which may not be rescheduled. The
12 board shall notify local commissions of handicapped affairs,
13 independent living centers and all persons requesting notification
14 from the board regarding any complaint filed on a building in the
15 affected geographic area.
16 In all hearings before the board, the burden of proof shall be
17 on the party requesting the variance.
18 The board shall issue its written decision within fifteen days of
19 the hearing accompanied by a statement of reasons for the
20 decision, including citations of the appropriate rule or regulation
21 promulgated under this chapter. Parties to the proceeding shall
22 receive a copy of the decision, accompanying documents and a
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23 written explanation of their right to appeal the decision. The
24 board shall award to the complainant reasonable fees incurred for
25 representation before the board to be paid by the respondent
26 where the board finds in favor of the complainant. The board shall
27 take such steps as may be necessary to monitor and assure
28 compliance with its decisions.
29 Within thirty days of receipt of the board’s decision, any party
30 to the proceedings may appeal to the superior court of relevant
31 jurisdiction to obtain judicial review of the board’s decision. The
32 court in any proceeding brought pursuant to this section or in any
33 appeal of a decision or action rendered pursuant to this section
34 shall order the respondent to pay the complainant reasonable
35 attorneys fees where the court finds on behalf of the complainants.
36 Meetings of the board shall be held in accordance with Robert’s
37 Rules of Order. All meetings of the board shall be held in a
38 location readily accessible to and usable by physically
39 handicapped persons which is large enough to accommodate all
40 parties interested in attending such meeting. The board shall
41 provide, upon appropriate advance notice, interpreters for deaf
42 or hearing-impaired persons. The board shall maintain accurate
43 taped and written records of its meetings including all written
44 communications between the parties for at least seven years or
45 until the matter has been concluded to the satisfaction of all
46 parties, whichever occurs later.
47 The board shall, at the end of each fiscal year, hold a public
48 meeting to report its activities during the previous fiscal year and
49 to hear public testimony regarding the public’s views of the board’s
50 work and how such work may be improved. The books and
5 1 records of the board shall be subject to an annual audit by the
52 auditor of the commonwealth.
53 The complainant’s name, address and other identifying
54 information shall be private and confidential, shall not be
55 disclosed by the board except with the prior written consent of
56 the complainant and shall not be considered a public record for
57 purposes of General Laws chapter 4, section 7, clause 26.

1 SECTION 4. The seventh paragraph of said Section I3A of
2 chapter 22 of the General Laws is hereby further amended by
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3 inserting after the words, “The following words, as used in this
4 section, shall have the following meanings:” the following:
5 “Accessible,” the state of a site, building, facility or portion
6 thereof that complies with this section and any rules or regulations
7 promulgated thereunder which can be approached, entered and
8 used by physically handicapped persons.

1 SECTION 5. Said section 13A of chapter 22 of the General
2 Laws is hereby further amended by deleting the definition of
3 “physically handicapped person,” as it appears in the seventh
4 paragraph and inserting in place the following: -

5 “Physically handicapped person”, any person who has a
6 disability which substantially limits one or more major life
7 activity, including but not limited to such functions as performing
8 manual tasks, walking, seeing, hearing, speaking, breathing,
9 learning and working. Physically handicapped persons include

10 but are not limited to persons who have the inability to walk,
11 difficulty walking, hearing disabilities, lack of coordination,
12 reaching and manipulation disabilities, lack of stamina, difficulty
13 interpreting and reacting to sensory information and extremes in
14 physical size.

1 SECTION 6. Said Section 13A of the General Laws is hereby
2 further amended by striking out in the definition of the term
3 “public building” the words “exceeding two stories in height”.

1 SECTION 7. There shall be a special commission to consist of
2 the secretary of public safety; the commissioner of rehabilitation;
3 the secretary of elder affairs; the commissioner for the blind; the
4 director of the office of handicapped affairs; the director of the
5 office of deafness; the chairman of the architectural barriers
6 board; the chairman of the Massachusetts commission against
7 discrimination; a representative from the designated Massachu-
-8 setts protection and advocacy system; a representative from the
9 Massachusetts developmental disabilities council; and three

10 persons to be appointed by the governor.
11 The commission shall review the appropriateness of the current
12 jurisdiction of the department of public safety over the
13 architectural barriers board and recommend changes, if any, to
14 the general court by December 1986.
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The Architectural Barriers Law (M.G.L. Chapter 22, Section I3A)
mandates the development of a code of design standards to be applied
both to new construction and to substantial renovations of public
facilities and housing to ensure access for disabled people. The
primary function of the Architectural Barriers Board is to enforce the
access code.

Senate 1833, AN ACT TO STRENGTHEN THE ARCHITEC-
TURAL BARRIERS BOARD, strengthens the Architectural
Barriers Board by: increasing the enforcement powers of the Board;
requiring formalized notice and hearing procedures, ensuring
adequate representation of parties by allowing for the award of
attorneys fees; and requiring greater involvement with the disabled
community.

The bill alters the composition of the Board by requiring that a
majority of its members be disabled. Along with designees from
various state agencies, six members would be appointed from a list
of nominees submitted by the Office of Handicapped Affairs.

The bill requires that the Board employ the services of experts and
consultants in the use of universal design to conduct on-site
inspections whenever necessary or whenever the cost of renovations
is anticipated to exceed $5,000,00. The bill would also require that
the Board conduct at least six training seminars annually on universal
design and maintain a telecommunication device for hearing-impaired
persons and a statewide toll-free telephone service.

The bill would also formalize notice and hearing procedures and
require the board to maintain records of all its proceedings.

Additionally, the bill establishes a special commission to review the
appropriateness of the current jurisdiction of the Department of
Public Safety over the Board, and to recommend changes if
appropriate.

APPENDIX B
SUMMARY OF SENATE 1833

AN ACT TO STRENGTHEN THE
ARCHITECTURAL BARRIERS BOARD
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During the course ofthis study, the Committee became increasingly
aware of the importance of the Community Access Monitoring
Project. This exciting and innovative program will be essential to the
full implementation of the access code and may make it possible for
access problems to be handled at the local level during the design stage
of renovations and developments.

The Community Access Monitoring Project is a statewide network
of disabled citizens who have been trained to monitor the
implementation of the state architectural access law. Trained monitors
are responsible to conduct on-site inspections and document the
accessibility of restaurants, shopping centers, hotels/ motels and other
public buildings in their communities.

Over 300 monitors have been trained by the Office of Handicapped
Affairs, in the legal and administrative aspects of the architectural
barriers code, in methods of surveying buildings and in pertinent civil
rights laws. Since the implementation of the Project in November of
1985, approximately 125 complaints have been filed with the
Architectural Barriers Board. Previously, the Board had handled an
average of 32 complaints per year. In addition, about 300 violations
are being addressed by Access Monitors directly with the developers
and building owners.

Through Access Monitors, the public is becoming increasingly
aware of the accessibility problems in their own communities. For
further information on the Community Access Monitoring Program,
contact the State Office of Handicapped Affairs (617/727-7440).

APPENDIX C
COMMUNITY ACCESS MONITORING PROGRAM
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