
HOUSE No. 146

I

THE COMMONWEALTH OF MASSACHUSETTS
EXECUTIVE OFFICE OF CONSUMER AFFAIRS AND BUSINESS REGULATION

DIVISION OF INSURANCE
100 CAMBRIDGE STREET, BOSTON 02202

The Honorable Michael Joseph Connolly, Secretary of the Commonwealth
State House, Boston, Massachusetts 02133

Dear Secretary Connolly:
Enclosed herewith are several legislative recommendations of the

Commissioner of Insurance for the consideration of the Great and
General Court. We are also attaching a list of the recommendations.

Sincerely,

PETER HIAM,

®f)e Commontoealtf) of &a66aci)\xsittti

Commissioner of Insurance.
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In the Year One Thousand Nine Hundred and Eighty-Seven

l. An Act relating to the enforcement of the insurance laws.

Currently, M.G.L. Chapter 176 D allows the Commissioner of
Insurance to issue cease and desist orders and to impose administra-
tive fines for unfair methods of competition and unfair or deceptive
acts or practices in the business of insurance. This legislation would
make explicit the Commissioner’s power to issue cease and desist
orders against insurers and others for violations of other insurance
laws. It would also provide for the issuance of a temporary cease and
desist order if the Commissioner determines that the public interest
will be irreparably harmed by delay in issuing the order. The legisla-
tion further provides for the imposition of a civil forfeiture of $lO,OOO
for the violation of any provision of the insurance laws.

The proposal is modeled after legislation enacted by the General
Court in 1980 authorizing the issuance of cease and desist orders
under the Massachusetts Uniform Securities Act, codified as M.G.L.
c. 110A, s. 407A. A similar provision was added to the Massachusetts
Corporate Take-Over Statute, G.L. c. I lOC, in 1981.

The legislation will help to ensure the expeditious and effective
enforcement of the insurance laws.

2, An Act further restricting discrimination by insurers
AGAINST THE BUND, PHYSICALLY IMPAIRED AND MENTALLY
RETARDED.

This legislation is identical to House Bill 5947 of 1986, a version of
which was originally filed by the Executive Office of Consumer
Affairs at the request of the Division of Insurance. The bill would
amend the insurance laws to strengthen the protection against dis-
crimination afforded blind, physically impaired and mentally retarded
individuals.
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In 1981, the Legislature enacted section 193 T of Chapter 175, pro-
hibiting discrimination in the sale of insurance to those who are
blind, partially blind or physically impaired. Section 193 T was
amended by Chapter 520 of the Acts of 1985 to proscribe discrimina-
tion against the mentally retarded as well. The 1981 statute as
amended contains an exception which permits adverse underwriting
action to be taken against the protected groups as long as it is based
on “sound actuarial principles or is related to actual experience.”
This exception was part of the National Association of Insurance
Commissioners’ (“NAIC”) Model Regulation on Unfair Discrimina-
tion on the Basis of Blindness or Partial Blindness, as it was adopted
by the NAIC in 1978. In 1985, the NAIC adopted a revised version of
its Model Regulation to remove the exception.

Subdivision I of section 1 of the proposed bill is based on the revised
NAIC Model Regulation prohibiting discrimination against the blind.
Although section 193 T is somewhat different from both versions of
the NAIC regulation, the changes proposed by the bill are consistent
with the changes made to the original NAIC regulation by the 1985
revision.

Subdivision 2 of section 1 of the bill clarifies the exception as it
applies to the physically impaired and mentally retarded. Section
193 T prohibits discrimination “except where such distinction or dis-
crimination is based on sound actuarial principles or is related to
actual experience.” The phrase “actual experience” is undefined, and
the entire exception is so broad that it currently permits insurers
virtually unfettered discretion to take adverse underwriting action
against blind, mentally retarded and physically impaired individuals.
The new language recommended in section I is adopted from the
American Bar Association (A.8.A.) publication Prohibiting Dis-
crimination Against Developmentally Disabled Persons, prepared by
the Developmental Disabilities State Legislative Project of the A.B.A.
Committee on the Mentally Disabled. In contrast to the present law,
this language provides a definite standard for use both by the insurers
and the insureds or applicants.

Section 2 of the bill incorporates section 193 T into Chapter 176D
of the General Laws to make it clear that violation of the laws barring
discrimination is an unfair trade practice.

Section 3 of the bill, which was added by the Committee on Insur-
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ance in the version passed out of that Committee, amends Chapter
176 D to further clarify the insurers’ obligations under the NAIC
model.

While before the Committee on Insurance during the 1986 legis-
lative session, the bill received the support of the National Federa-
tion of the Blind of Massachusetts, Attorney General Bellotti, and
the Developmental Disabilities Law Center. We recommend refil-
ing the bill in the same form that passed the Joint Committee on
Insurance.

3. An Act making a correction change in the workers’com-
pensation LAW.

Chapter 572 of the Acts of 1985, the Workers’ Compensation
Reform Law added section 53A to Chapter 152 of the General Laws.
Section 53A, which was intended to replace section 52 of Chapter
152, establishes procedures and standards to be used in the determi-
nation of workers’ compensation insurance rates by the Commis-
sioner of Insurance. Section 52, however, was inadvertently not
repealed at the time. This bill would correct that oversight and elimi-
nate the possibility of any confusion that might arise from overlap-
ping provisions.

4, An Act relating to health maintenance organizations.

The law governing health maintenance organizations, Chapter
176 G of the General Laws, does not expressly provide for rehabilita-
tion or liquidation proceedings in the event of an H.M.O. impair-
ment or insolvency. This legislation would correct that oversight by
making H.M.O.s subject to the Uniform Insurers Liquidation Act,
continued in G. L. c. 175, ss. IBOA-180L. The legislation is based
upon a provision in the model H.M.O. statute of the National Asso-
ciation Insurance Commissioners.
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