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Accompanying the second recommendation of the Department of
Public Health. Health Care.

In the Year One Thousand Nine Hundred and Eighty-Seven

An Act relating to the improvement of quality and access
SAFEGUARDS IN HEALTH FACILITIES.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 32A of chapter 6A of the General Laws,
2 as appearing in the 1984 Official Edition, is hereby amended by
3 striking out the first sentence and inserting in place thereof the
4 following sentence: Upon petition of a receiver appointed under
5 section seventy-two Nor sections fifty-one F and fifty-one G of
6 chapter one hundred and eleven, the commission shall, in accor-
-7 dance with regulations to be promulgated hereunder, adjust the
8 facility’s rate, if necessary, to insure compensation of the receiver
9 and payment for a bond.

1 SECTION 2. Subsection Bof section 74 of said chapter 6A, as
2 so appearing, is hereby amended by striking out the fourth sen-
-3 tence and inserting in place thereof the following sentence: The
4 commission shall, using the standards and criteria of subsection C,
5 D, and Eor E 1/2, approve or disapprove each recommendation
6 within thirty days of its receipt from the board.

1 SECTION 3. Section 74 of chapter 6A ofthe General Laws, as
2 amended by section 17of chapter 574 of the Acts of 1985, is hereby
3 further amended by inserting after subsection E the following
4 subsection:
5 E 1 12. A hospital applying for assistance due to a denial by the
6 department of public health of its application to close or discon-
-7 tinue a service under the provisions of section fifty-one of chapter
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one hundred and eleven must present to the board a statement
9 prepared by the department of public health, which certifies the

10 following:
11 (a) that the department ofpublic health has denied the hospital
12 approval to close or discontinue a service pursuant to section
13 fifty-one of chapter one hundred and eleven; and
14 (b) that the department of public health has determined that the
15 continued operation of the hospital or service is required to assure
16 the continued provision of essential health care services to the

citizens of the commonwealth

1 SECTION 4. The first paragraph of section 25A of chapter
2 111, as appearing in the 1984Official Edition, of the General Laws
3 is hereby amended by striking out the second sentence and insert-
-4 ing in place thereof the following sentence ; For purposes ofthis
5 section, a health care resource shall include any resource, whether
6 personal or institutional in nature and whether owned or operated
7 by any person, the commonwealth or political subdivision thereof,
8 the principal purpose of which is to provide, or facilitate the
9 provision of, services for the prevention, detection, diagnosis or

10 treatment of those physical and mental conditions experienced by
I 1 humans which usually are the result of, or result in, disease, injury,
12 deformity or pain; and provided that the term “treatment” shall
13 include all care rendered by licensed healthpractitioners and other
14 custodial and rehabilitative care incident to infirmity, develop-
-15 mental disability or old age.

1 SECTION 5. Said section 25A of said chapter 111 of the Gen-
-2 eral Laws, as so appearing, is hereby further amended by striking
3 out the fifth paragraph and inserting in place thereof the following
4 paragraph: -
5 Agencies of the commonwealth which collect cost or other data
6 concerning licensed health practitioners and other health care
7 resources shall cooperate with the department in coordinating
8 such data with information collected under this section.

1 SECTION 6. Section 51 of said chapter 111, as so appearing, is

2 hereby amended by striking out the first paragraph and inserting
3 in place thereof the following paragraph:
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4 The department shall issue for a term of one year, and shall
5 renew for like terms, a license, subject torevocation by it for cause,
6 to any person, city, town, or county it deems responsible and
7 suitable to establish or maintain a hospital, an institution for the
8 care of unwed mothers or a clinic, which meets the requirements of
9 the department established in accordance with its rules and regula-

-10 tions. In making this determination, the department will consider
11 the recommendation of the rate setting commission concerning the
12 financial suitability of the prospective licensee. In the case of the
13 transfer of ownership of a hospital, an institution for the care of
14 unwed mothers or aclinic, the prospective new owner shall submit
15 an application for licensure at least three months prior to the
16 transfer of ownership. Within three months of the submission of a
17 completed application form, and any additional information
18 requested by the department, the department will determine
19 whether the prospective new owner is responsible and suitable for
20 licensure. No transfer of ownership of a hospital, an institution for
21 the care of unwed mothers, or a clinic, shall occur without prior
22 approval of the department.

SECTION 7. Said section 51 of said chapter 111 is hereby
amended by inserting after the seventh paragraph the following
ten paragraphs:

2

No hospital or clinic shall cease operation as a health care
facility without six months prior notification to the department,
and approval by the department, after a public hearing. No hospi-
tal or clinic shall discontinue any type of service provided therein
without six months prior notification to the department and
approval by the department, after a public hearing. Such approval
shall be granted provided that: (a) the closure of the facility or
discontinuation of a service will not jeopardize the health and
safety of the citizens of the affected area; and (b) the facility has
submitted a closure plan which provides for adequate notice to
patients and the general population within the service area and
documents those efforts which will be made to refer patients to
other providers of health care services.

4
5

6

8
9

10
11
12
13
14
15
16

A hospital or a clinic which is denied approval to close or
discontinue a service may apply to the department for assistance in
seeking relief from the rate setting commission hospital advisory

17
18
19
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20 and financial assistance board pursuant to section seventy-four of

22 Closure of a hospital or clinic or discontinuation of any service
23 therein without prior approval by the department shall constitute
24 grounds for determining the licensee’s lack of suitability to acquire
25 or operate health care facilities in the commonwealth. In the case
26 of closure or discontinuance of service, such closure or discontinu-
27 ance of service shall constitute grounds for the appointment of a
28 receiver pursuant to section fifty-one F and fifty-one G.
29 In the case of discontinuation of a service, such discontinuation
30 shall also constitute grounds for suspension or revocation of, or
31 refusal to renew the hospital or clinic license. The commissioner

may assess a civil administrative fine against any facility which
33 discontinues a service without prior approval, of not more than
34 one thousand dollars for each day until the service is reinstated or
35 an alternative source of the delivery of these services, acceptable to
36 the commissioner, is established. Whenever the commissioner
37 seeks to assess a civil administrative fine on any facility, said
38 facility shall have the right to an adjudicatory hearing under
39 chapter thirty A.
40 If a person waives his right to an adjudicatory hearing, the
41 proposed civil administrative penalty shall be final immediately
42 upon such waiver.
43 If a civil administrative fine is assessed at the conclusion of an
44 adjudicatory hearing, said civil administrative fine shall be final
45 upon the expiration of thirty days if no action for judicial review of
46 such decision is commenced pursuant to chapter thirty A.
47 Any person who institutes proceedings for judicial review of the
48 final assessment of a civil administrative fine shall place the full
49 amount of the final assessment in an interest bearing escrow
50 account in the custody of the clerk-magistrate of the reviewing

court. The establishment of such an interest bearing escrow
account shall be a condition precedent to the jurisdiction of the
reviewing court unless the party seeking judicial review demon-
strates in a preliminary hearing held within twenty days of the
filing of the complaint either an inability to pay or other good

chapter six A

cause why such payment should not be made
Upon such a demonstration, the court may grant an extension
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or waiver of the interest bearing escrow account or may require, in
lieu of such interest bearing escrow account, the posting of a bond
payable directly to the commonwealth in the amount of one
hundred and twenty-five per cent of the assessed penalty. If, after
judicial review, in a case where the requirement for an escrow
account has been waived, and in cases where a bond has been
posted in lieu of such requirement, the court affirms, in whole or in
part, the assessment of a civil administrative fine the department
shall be paid the amount thereof together with interest at the rate
set forth in section six C of chapter two hundred and thirty-one. If,
after such review in a case where an interest bearing escrow
account has been established, the court affirms the assessment of
such fine, in whole or in part, the department shall be paid the
amount thereof together with the accumulated interest thereon in
such interest bearing escrow account. If the court sets aside the
assessment of a civil administrative fine in a case where theamount
of such penalty has been deposited in an interest bearing escrow
account, the person on whom the civil administrative fine was
assessed shall be repaid the amount set aside, together with the
accumulated interest thereon.

58
39
60
61
62
63
64

65
66

6

68

69

70
71
71

74
7

6

Each person who fails to pay a civil administrative fine on time,
and each person who issues a bond pursuant to this section and
who fails to pay the commonwealth on time the amount required
hereunder, shall be liable to the commonwealth for up to three
times the amount of the penalty, together with costs, plus interest
from the time the civil administrative penalty became final plus
attorneys’ fees, ncluding all cost of attorneys’ fees incurred
directly in the collection thereof. The rate of interest shall be the
rate set forth in section six C of chapter two hundred and
thirty-one.

8

79
so
81

1

84
85

86

8

The department may promulgate rules and regulations neces-
sary to implement the provisions of this section.

88

89

SECTION 8. The first paragraph of section 51D of said chap-
ter 111, as so appearing in section 13 of chapter 574 of the acts of
1985, is hereby amended by striking out the first and second
sentences and inserting in place thereof the following two sen-
tences; -- No acute hospital shall impose any discriminatory re-
strictions or conditions relating to admission, availability of serv-

0

3

4
5
6
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7 ices, treatment, transfer or discharge with respect to any patient
8 because that patient is a medicare beneficiary or a beneficiary of
9 any other federal, state or private program which provides pay-

-10 ment for medical coverage. Prohibited practices include, but are
I 1 not limited to, any such discrimination based on the diagnostically
12 related group classification of a medicare beneficiary or any other
13 criteria, including cost of treatment, severity of illness, and average
14 length of stay, which are not equally applied to all patients with
15 comparable medical needs seeking or receiving the services of the
16 hospital.

1 SECTION 9. The second paragraph of said section 51D ofsaid
2 chapter 111, as so appearing, is hereby amended by striking out the
3 first sentence and inserting in place thereof the following sentence:
4 The department shall establish an advocacy office for the
5 receipt of complaints of alleged violations of the provisions of this
6 section and clause (n) of the fifth paragraph of section seventy E.

1 SECTION 10. Said second paragraph of said section 51D of
2 said chapter 111, as so appearing, is hereby amended by striking
3 out the fourth sentence and inserting in place thereof the following
4 sentence: Such cooperation shall include, but not be limited to,
5 the provision of nonconfidential information reasonably related
6 to the alleged violation, and the provision of patient records.

4 tence: A hospital shall provide written notice of the rights
5 established by this section to every person seeking services in the
6 facility

SECTION 12. Said section 510 of said chapter 111, as so
ppearing, is hereby amended by striking out the eleventh para-
raph and inserting in place thereof the following three para-
raphs:

5 Nothing in this section shall be construed as limiting any other
6 rights or remedies provided by law to patients. Nothing in this

1 SECTION 11. The ninth paragraph of said section 51D of said
2 chapter II I, as so appearing, is hereby amended by striking out the
3 first sentence and inserting in place thereof the following sen-
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7 section shall be construed to limit the applicability of section sixty
g Bof chapter two hundred and thirty-one. Failure to comply with
9 any provisions of this section shall constitute an unfair or decep-

-10 tive act under the provisions of chapter ninety-three A.
11 Compliance with this section shall be a requirement for licen-
-12 sure under section fifty-one of those hospitals governed by this
13 section. Upon determination by the advocacy office that this sec-
-14 tion or any regulation promulgated to implement this section has
15 been violated, the advocacy office may take any action or impose
16 any restriction authorized pursuant to sections fifty-one through
17 fifty-seven C and the regulations promulgated to implement the
18 provisions of those sections. Nothing in this section shall limit this
19 authority.
20 No person filing a complaint or reporting or providing informa-
-21 tion pursuant to this section or assisting or providing services in
22 any manner to the advocacy office at its request in discharging its
23 duties and functions shall be liable in any cause of action arising
24 out of the providing or receiving of such information, assistance or
25 services; provided that the person making the complaint, reporting
26 or providing such information, or providing such assistance or
27 services, does so in good faith and without malice.

| SECTION 13. Said chapter 111 is hereby further amended by
2 inserting after section 51D the following eleven sections:
3 Section 5 lE. The department shall issue for a term of one year,
4 and shall renew for like terms, a license, subject to revocation for
5 cause, to any organization operating as a health maintenance
6 organization as defined in chapter one hundred and seventy-six G

which has an adequate quality assurance program.
8 All applicants for health maintenance organization licensure
9 shall submit to the department a complete description of its quality

10 assurance plan. Such description shall contain any specific infor-
-1 | mation required by the commissioner, including but not limited to
12 the following: a statement of the policies concerning any restric-
-13 tions or limitations relative to members’ selection and change of
14 providers; a statement of the medical service standards or princi-
-15 pies of practice including, but not limited to, maintenance of
16 medical records, hours of coverage, staff privileges, and the role
17 and function of non-physician practitioners; on a form specified
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18 by the commissioner, an inventory of full-time equivalents of
19 providers by specialty with physician to population ratios; a com-
-20 plete description of the grievance system including procedures for

the registration of grievances and for resolution of grievances, with
a descriptive summary of written grievances made in the area of

23 medical care and administration; a complete description of the
24 marketing plan including intended target markets; a complete
25 description of the benefit package to be offered to target markets.
26 The department may inspect and review the quality assurance
27 plan and require adjustments thereto in order to maintain quality
28 standards developed by the department. Said inspections shall
29 include, but not be limited to, periodic sampled medical record
30 review, provider turnover review, peer review, and utilization
31 review.
32 The department may promulgate rules and regulations neces-

sary for the implementation of this section
34 Section 51 F. The superior court, upon petition of the attorney
35 general or upon petition of the department shall appoint a receiver
36 for any hospital or clinic subject to licensing under section fifty-
37 one, hereinafter called a facility, provided that the court finds the
38 following:
39 (a) an emergency exists; or
40 (b) the facility is operating without a license or without a valid,
41 completed application for licensure on file with and awaiting
42 action by the department, or the department has denied, revoked
43 or refused to renew a license, or has initiated license denial, revoca-
-44 tion or nonrenewal procedures and the lives, health, safety or
45 welfare residents cannot be adequately protected pending the full
46 hearing and decision on the matter.
47 As used in this section “emergency” shall mean a situation or
48 condition which presents imminent danger of death or serious
49 physical harm to patients, including but not limited to imminent or

actual abandonment of an occupied facility, and excluding a crisis
due solely to a natural disaster beyond the control of the licensee
where the licensee i: taking appropriate remedial steps. An organ-
ized laboractivity conducted for union recognition or as a tactic in

contract negotiations shall not, of itself, constitute an emergency.
Voluntary withdrawal from participation as a provider of services
under the medical care and assistance program, established under
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chapter one hundred eighteen E or under the program of health
insurance for the aged and disabled established under Title XVIII
of the Social Security Act where such withdrawal was not occa-
sioned by the denial of certification to the facility, shall not, of
itself constitute an emergency.

57

58
59
60
61

Section 51G. The superior court, upon petition of the attorney
general or upon petition of the department, shall appoint a
receiver for any hospital or clinic subject to licensing under section
fifty-one, hereinafter called a facility, provided that: the court
finds that the facility is the sole provider of a medical service or
services to the local community; the termination of the service or
closure of the facility will jeopardize the health and safety of the
citizens of the affected area; and the appointment of a receiver is
necessary to prevent such termination or closure to enable either
the transfer of ownership of the facility or the establishment of an
alternative service delivery system prior to termination or closure.

62
63
64
65
66
6

68
69

’0

71
71

Section 51H, The department may, in addition to or in lieu of
bring an action under section fifty-one F or fifty-one G, assist a
licensee in seeking relief pursuant to section seventy-four of chap-
ter six A.

73

74
5

6

Section 511. Nothing in this section shall be construed as abro-
gating or superseding any common law or statutory right of any
person to bring an action requesting appointment of a receiver to
operate the facility.

8

79
80

The court shall issue a short order of notice and, where grounds
for appointment of areceiver are alleged, set the matter for hearing
within two weeks after filing of the action. A receiver shall be
appointed immediately, on an ex parte basis, if it appears by
verified complaint or by affidavit that there are grounds for the
appointment of a receiver and that immediate appointment is
necessary to prevent closure of the facility.

81
82
83
84
85

86
8

The court may appoint as a receiver any person appearing on a
list established for the purpose by the commissioner and the secre-
tary of the executive office of human services. Persons appearing
on said list shall have experience in the delivery of health care
services, and, if feasible, shall have experience with the operation
of hospitals or clinics.

88

89

90

91
92
93

The purpose of areceivership created under this section shall be94
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to safeguard the health, safety and continuity of care to patients
and to operate the facility and provide necessary medical services
to the community until such time as the continued provision of
these services is assured. A receiver appointed hereunder shall not
take any actions or assume any responsibiities inconsistent with
this purpose.

95

96

9

98
99

100
101 No person shall impede the operation of a receivership created

under this section. There shall be an automatic stay for a sixty day
period subsequent to the appointment of a receiver, of any action
that would interfere with the functioning of the facility, including,
but not limited to, the cancellation of insurance policies executed
by the licensee, termination of utility services, attachment or set-
offs of working capital accounts, and repossession of equipment
used in the facility.

102
103
104
105
106
107
108
109 Section 51J. When a receiver is appointed, the licensee shall be

divested of possession and control of the facility in favor of the
receiver. With the approval of the court, the receiver shall have
authority to: remedy violations of federal and state law and regula-
tions governing the operation of the facility; hire, direct, manage,
and discharge any consultant or employees, including the adminis-
trator of the facility; receive and expend in a reasonable and
prudent manner the revenues of the facility; continue the business
of the facility and the delivery of medical services; perform those
acts necessary or desirable to accomplish the purpose of the receiv-
ership; perform regular accountings and make periodic reports to
the court; and exercise such additional powers and perform such
additional duties, as the court may deem appropriate.

110
111
1 12

1 13
I 14
1 15
I 16
I 17
! 18
I 19
120
121
122 The receiver shall apply the current revenues of the facility

to current operating expenses and, subject to the following provi-
sion, to debts incurred by the licensee prior to the appointment of
the receiver. The receiver shall ask the court for direction in the
treatment of debts incurred prior to this appointment where such
debts appear extraordinary, or questionable validity, or unrelated
to the normal and expected maintenance and operation of the
facility, or where payment of such debts will interfere with the
purposes of the receivership. Priority shall be given by the receiver
to cover expenditures necessary for the provision of medical
services.

123
24

125
126
127
128
129
130
131
132
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Revenues held by or owing to the receiver in connection with the
operation of the facility shall be exempt from attachment and
trustee process. Any retroactive payment that may be due to the
facility as the result of a retroactive rate adjustment shall be
disposed of in accordance with the orders of the court, after it
considers completing claims to said payments.

133
134
135
136
137
138

The receiver shall make major repairs to the real or personal
property of the facility but only to the extent necessary to prevent
or remove jeopardy to the health, safety or welfare of the patients
or to minimally qualify the facility for continuing participation in
the medical care and assistance programs, established under chap-
ter one hundred eighteen E, or in the program of health insurance
for the aged and disabled under Title XVIII of the Social Security
Act.

139
140
141
142
143
144
145
146

In the event that a receiver appointed under sections fifty-one F
or fifty-one G does not have sufficient capital to advance for major
repairs or improvements, the receiver may petition the court for
permission to apply to the department for a loan. Notice shall be
given to the ownwer of the real estate, the licensee, the department,
and to any mortgagee and other secured parties and lienholders of
record. The court shall after hearing, authorize the receiver to
apply for such assistance if the commissioner certifies that the
repair or improvement is necessary to prevent or remove jeopardy
to patients or to minimally qualify the facility for participation in
said medical care and assistance program and said program of
health insurance for the aged and disabled.

147
148
149
150
151
152
153
154
155
156
157
158

The purposes of this provision shall be to protect patients and to
prevent the closure of the facilities which, given proper manage-
ment, are likely to be viable operations. This capital shall not be
construed as a method of financing major repairs or capital
improvements to facilities which have been abandoned because
the licensee has been unable to secure financing by conventional
means.

159
160
161
162
163
164
165

Upon court approval, application for financial assistance shall
be made to the department, which shall administer such funds as
the legislature may appropriate for this purpose. The court may set
a reasonable rate of interest to be paid by the receiver to the
department.

166
167
168
169
170
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The licensee or the owner may apply to the court to determine
the reasonableness of any expenditure by the receiver.

171
172

Except as provided in section fifty-one L and in sections thirty-
two A and seventy-four of chapter six A, a receiver appointed
pursuant to this chapter shall be subject to the same rules and
regulations of the rate setting commission which govern other
providers of clinic or hospital services.

174
175
176
177

Section SIK. A receiver shall not be required to honor any
lease, mortgage, or secured transaction entered into by the licensee
of the facility if: the court finds that the agreement was entered into
for a fraudulent purpose or to hinder or delay creditors; or that the
rental, price or rate of interest required to be paid under the
agreement is in excess of a reasonable rental, price, or rate of
interest at the time the agreement was entered into; or the agree-
ment is unrelated to the operation of the facility.

178
179
180
181
182
183
184
185

If the receiver is in possession of real or personal property
subject to a lease, mortgage or security interest which the receiver
is permitted to avoid, and if the possession of said property is
unnecessary for the continued operation of the facility, the receiver
shall apply to the court to set a reasonable rental, price, or rate of
interest to be paid by the receiver to the person entitled thereto
during the duration of the receivership. The court shall hold a
hearing on the application within fifteen days. The receiver shall
send notice of the application to any owners of record and to
mortgagees and other secured parties and lienholders of record of
the property involved at least ten days prior to the hearing. In no
event shall the amount set by the court exceed what is reasonable
for the facility in light of the usual regulations of the rate setting
commission. Payment by the receiver of the amount determined
by the court to be reasonable shall be a defense to any action
against the receiver for payment or for possession of said property
subject to the lease, mortgages or security interest involved, by any
person who receives such notice.

186
187
188
189
190
191
192
193
194
195
196
197
198
199
200
201
202
203

Notwithstanding the foregoing, there shall be no foreclosure or
eviction during the receivership periods where such foreclosure or
eviction would, in the view of the court, serve to defeat the purpose
the receivership.

204
205
206
207

Section 5 IT. The court shall set a reasonable compensation for
the receiver that is consistent with the regulations of the rate

208
209



HOUSE - No. 1881987] 13

*•

I

setting commission, and shall require the receiver to furnish a
bond. Such expenses shall be paid from the revenues of the facility.

210
211

The licensee shall be liable for any adjustment to the facility’s
rate that is necessitated by the provisions of the first paragraph of
this section.

212
213
214

The commonwealth shall have a lien for any expenditure under
section fifty-one J upon the following property; the building in
which the facility is located; the land in which the facility is located;
any fixtures, equipment or goods used in the operation of the
facility. Such liens shall be prior to any mortgage or lien which the
court finds has been executed or obtained for a fraudulent purpose
or to hinder or delay creditors. Such lien shall also be prior to a
mortgage or lien held by any person with an ownership interest in
the facility; or any person who controls or has the ability to directly
or indirectly control, to any significant degree the management of
policies of the licensee or the facility; or any person related to the
licensee or to the facility by any significant degree of common
ownership or common control. The receiver shall cause notice of
any lien created hereunder to be duly filed.

215
216
217
218
219
220
221
999

223
224
225

226
797

228
As an additional remedy for recouping commonwealth expendi-

tures, the licensee, persons responsible for the affairs of the licen-
see, or the owner, may be held liable for such expenditures to the
extent that any of these persons benefits financially from the
expenditure. Recoupment shall also be available against any per-
son who, prior to the appointment of the receiver, breached a legal
responsibility to assure appropriate maintenance of the facility, if
such breach necessitated an expenditure by the Commonwealth,
and against any person who was responsible for an abandonment
of the facility.

229
230
231
232
233
234
235
236
237
238

Section 51 M. The court may terminate a receivership under the
following conditions; the department grants a license to operate
the facility to the licensee divested of possession and control by the
receiver; or there is a transfer of ownership of the facility to a
transferee approved for licensure by the department; or an alterna-
tive service delivery system has been established to provide neces-
sary medical care services to the community and the subject facility
is closed.

239
240
241
242
243
244
245
246

Notwithstanding the provisions of the first paragraph, a receiv247
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ership shall not be terminated in favor of the former licensee, or, in
the discretion of the court, a related person, unless such person
first makes restitution to the department of public welfare of any
rate increases for the receiver’s compensation paid to the facility
pursuant to section thirty-two A of chapter six A and such person
repays the department for any amount that it may have paid to the
receiver as a loan for major repairs or improvements of the facility,
or assumes the obligations to repay the loan and provides collat-
eral or other assurance of payment deemed sufficient by the
department.

24S
249
250
251

~>s

254
255

256
257

As an additional precondition to termination in favor of the
former licensee, or in the discretion of the court, a related person,
the court may require the posting of a bond in an amount fixed by
the court as security for maintaining compliance with the laws and
regulations, including the specific conditions for licensure, govern-
ing the operation of the facility. If it shall appear that the licensee
fails to maintain the facility in substantial compliance with such
laws and regulations, the court, after notice to those persons who
have appeared in the proceeding, and after hearing, shall reinstate
its order appointing a receiver, A receiver thus appointed may use
the security, or such part of the security as is necessary for the
operation of the facility. A receivership thus reinstated shall be
terminated only upon transfer of the facility to a purchaser
approved by the department and the court, or upon closure of the
facility following the establishment of an alternative delivery sys-
tem for the provision of the necessary medical services.

258
259
260
261
262

263
264
265
266
267
268
269
270

271
in

273

Section 51N. No person shall bring an action against a receiver
appointed under section fifty-one F or fifty-one G without first
securing leave of the court. The receiver shall be liable in his
personal capacity for gross negligence or intentional wrongdoing.
In all other cases, the receiver shall be liable in his official capacity
only, and any judgment rendered shall be satisfied out of the
receivership assets.

274
275

276
277
278
279
280

Section 510. An order appointing a receiver under sections
fifty-one F or fifty-one G shall have the effect of a license for the
duration of the receivership. The receiver shall be responsible
to the court for the conduct of the facility during the receivership,
and any violation of regulations governing the conduct of the

281
282
283
284
285
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facility, if not promptly corrected, shall be reported by the
department to the court.

286
287

SECTION 14. The first paragraph of section 52 of said chapter
111, as appearing in the 1984 Official Edition, is hereby amended
by striking out the definition “Hospital” and inserting in place
thereof the following definition;

9

3

4
“Hospital”, any institution, however named, whetherconducted

for charity or for profit, which is advertised, announced, estab-
lished or maintained for the purpose of caring for persons admit-
ted thereto for diagnosis, medical, surgical or restorative treat-
ment which is rendered within said institution. It shall not include
a school infirmary of less than twenty-five beds.

5

6

8
9

10

SECTION 15. Section 53 of said chapter 11 1, as so appearing,
is hereby amended by striking out the first sentence and inserting
in place thereof the following sentence: The department shall
classify all services which hospitals may be licensed to provide.

9

3
4

SECTION 16. Said section 53 of said chapter 111, as so appear-
ing, is hereby further amended by inserting after the third sentence
the following two sentences; Such rules and regulations shall
also include requirements for each specific service the hospital or
clinic is licensed to provide and shall require, subject to waiver for
good cause shown, that acute hospitals have the capability to
stabilize and transfer emergency patients who cannot be ade-
quately treated at the hospital. In addition, such rules and regula-
tions shall include a requirement that hospitals and clinics condi-
tion physician employment and admitting privileges upon the
physician’s consent to have the joint underwriters association, the
board of registration in medicine and other entities with knowl-
edge of the physician’s performance forward such information as
the hospital or clinic may request, including malpractice com-
plaints, judgments and settlements, about the physician to the
hospital or clinic. Said information shall be available to the
department upon request.
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SECTION 17. Section 538 of said chapter 111, as most
recently amended by section Bof chapter 351 of the acts of 1986, is9
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3 hereby further amended by striking out the fourth sentence and
4 inserting in place thereof the following sentence: All informa-
-5 tion contained in a report filed under this section shall be confiden-
-6 tial, and the board may disclose it only if doing so is necessary to
7 enable the board to use the information in a disciplinary proceed-
-8 ing against the registrant, provided, however that the information
9 submitted by persons licensed under fifty-one shall be released on

10 a confidential basis to the department and to hospital, institutions
1 1 for unwed mothers and clinic administrators seeking to check the
12 prior performance record of staff physicians.

1 SECTION 18. Said chapter 111 is hereby further amended by
2 inserting after section 56 the following section:
3 Section 56A. In addition to those fines and penalties set forth
4 in section fifty-six, the department may assess civil administrative
5 fines against hospitals and clinics licensed pursuant to section
6 fifty-one for violations of sections fifty-one through fifty-seven C
7 and the regulations promulgated pursuant to those sections.
8 (a) Whenever the department finds upon inspection, or through
9 information in its possession, that a hospital or clinic is not in

10 compliance with arequirement established under this chapter, the
11 department may issue an order directing the licensee to correct
12 such deficiency. Such an order may also be issued in any case
13 where a hospital or clinic fails to submit an acceptable plan of
14 correction for deficiencies cited during the course of a department
15 inspection of that hospital or clinic within areasonable time after
16 that inspection, or fails to implement an acceptable plan of correc-
17 tion for deficiencies cited during the course of a department
18 inspection of that hospital or clinic within a reasonable time after
19 than inspection; or fails to implement an acceptable plan of correc-

-20 tion for deficiencies in accordance with the time table set forth in
21 that plan as accepted by the department. Every such correction
22 order shall include a statement of the deficiencies found, set forth
23 the provisions of law relied upon, and prescribe the period of time
24 within which each cited deficiency must be corrected. The depart-
-25 ment, in its discretion, may set the time period as any period of
26 time which it deems reasonable in view of the nature and severity
27 of that deficiency, provided that in no case shall that correction
28 period be less than twenty-four hours after receipt of the order.
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(b) The department may impose a civil administrative fine
against any hospital or clinic which fails to correct any deficiency
cited in a correction order issued pursuant to the provisions of
paragraph (a) of this section within the time period prescribed by
the department in that order. Such an assessment shall be calcu-
lated at a rate of one hundred dollars per deficiency for each day
the deficiency continues to exist beyond the date prescribed for
correction. Before imposing such an assessment, the department
shall give the affected licensee written notice of the matters alleged
and the provisions of law relied upon and shall afford such licensee
an opportunity for a hearing upon timely written request. If, after
hearing or waiver thereof, the department determines that cause
exists, it shall impose an appropriate assessment. The affected
licensee shall pay such assessment except to the extent that, upon
judicial review, the reviewing court may reverse the final decision
of the department.
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(c) Notwithstanding the provisions of the preceding para-
graphs, in any case where the department finds that a hospital or
clinic has failed to comply with any requirement established under
this chapter, and further finds that the deficiency presents an
immediate danger to patient health or safety, or that the deficiency
is one which has been cited in a correction order issued to the
hospital or clinic pursuant to paragraph (a) of this section at any
time within the past twelve months, the department may imme-
diately impose a civil administrative fine of five hundred dollars
for each such deficiency against the hospital'or clinic without
issuing a correction order pursuant to paragraph (a) of this section
or affording the licensee an opportunity to correct. In such a case,
the department shall give the affected licensee written notice of the
deficiencies upon which the civil administrative fine is based and
the provision of law relied upon, and shall specify a date by which
such deficiencies must be corrected. The department may impose
an additional civil administrative fine of five hundred dollars per
day for each such deficiency which is not corrected by the date
specified in the department’s notice. The affected licensee shall be
granted a hearing if a written request for such a hearing is filed
within seven days after receipt of such notice. If, after hearing or
waiver thereof, the department determines that cause exists, the
department shall send a second written notice to the affected
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licensee notifying the licensee of the amount of the civil adminis-
trative fine imposed. The licensee shall pay that civil administra-
tive fine except to the extent that, upon judicial review, the review-
ing court may reverse the final decision of the department.

68

69
i)

71

(d) A civil administrative fine imposed pursuant to any para-
graph of this section shall be due and payable to the common-
wealth thirty days after the affected licensee receives written notice
of the final decision of the department. The attorney general shall
recover any civil administrative fine due and payable in an action
of contract, or any other appropriate action, suit or proceeding,
brought in the name of the commonwealth in the superior court.
Upon the motion of the attorney general, such court may consoli-
date for hearing and decision a judicial review if the proceedings
result from some administrative action.
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(e) Any licensee who institutes proceedings for judicial review
of any civil administrative fine imposed pursuant to this action
shall place the full amount of the final civil administrative fine in
an interest bearing escrow account in the custody of the clerk-
magistrate of the reviewing court. The establishment of such an
interest bearing account shall be a condition precedent to the
jurisdiction of the reviewing court unless the party seekingjudicial
review demonstrates in a preliminary hearing held within twenty
days of the filing of the complaint either inability to pay or other
good cause shown. Upon such a demonstration, the court may
grant an extension or waiver of the interest-bearing escrow
account or may require, in lieu of such interest bearing escrow
account, the posting of a bond payable directly to the common-
wealth in the amount of one hundred and twenty-five percent of
the civil administrative fine. If after judicial review, in a case where
the requirement for an escrow account has been waived, and in
cases where a bond has been posted in lieu of such requirement, the
court affirms, in whole or in part, the civil administrative fine, the
department shall be paid the amount thereof together with interest
at the rate set forth in section six C of chapter two hundred and
thirty-one. If, after such review in a case where an interest bearing
escrow account has been established, the court affirms the civil
administrative fine, in whole or in part, the department shall be
paid the amount thereof together with the accumulated interest
thereon in such interest bearing escrow account. If the court sets
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107 aside the civil administrative fine in a case where the amount of the
108 fine has been deposited in an interest bearing account, the affected
109 licensee shall be repaid the amount so set aside, together with the
110 accumulated interest thereon.
111 (f) Each licensee who fails to pay a civil administrative fine
112 imposed pursuant to this section on time, and each licensee who
113 posts a bond pursuant to this section and who fails to pay the
114 commonwealth on time the amount required hereunder, shall be
115 liable to the commonwealth for up to three times theamount of the
116 civil administrative fine, plus interest from the time the fine
117 became final. The rate of interest shall be the rate set forth in
118 section six Cof chapter two hundred and thirty-one.

1 SECTION 19. Section 70E of said chapter 111, as amended by
2 chapter 107 of the acts of 1986, is hereby further amended by insert-
3 ing after the seventh paragraph the following paragraph:
4 following paragraph:
5 The department of public health shall enforce the provisions of
6 this section in those facilities licensed or subject to licensure by the
7 department of public health pursuant to its authority under sec-
-8 tions fifty-one to fifty-seven C, inclusive, and sections seventy-one
9 to seventy-three, inclusive, of chapter one hundred and eleven. The

10 advocacy office of the department of public health established
11 pursuant to section fifty-one D shall have special authority and
12 responsibility to enforce the provisions of clause (n) of the fifth
13 paragraph.
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